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COBB COUNTY HOME PROGRAM RESALE/RECAPTURE PROVISIONS 

Revised 1/1/2021 
 

I. BACKGROUND 
 

Section 215 of the HOME statute establishes specific requirements that all HOME-assisted 
homebuyer housing must meet in order to qualify as affordable housing.  Specifically, all HOME-
assisted homebuyer housing must have an initial purchase price that does not exceed 95 percent 
of the median purchase price for the area, be the principal residence of an owner whose family 
qualifies as low-income at the time of purchase, and be subject to either resale or recapture 
provisions.  The HOME statute states that resale provisions must limit subsequent purchase of 
the property to income-eligible families, provide the owner with a fair return on investment, 
including any improvements, and ensure that the housing will remain affordable to a reasonable 
range of low-income homebuyers.  The HOME statute also specifies that recapture provisions 
must recapture the HOME investment from available net proceeds in order to assist other HOME-
eligible families.  The Cobb County HOME Program utilizes the resale/recapture methods for 
HOME homebuyer programs in accordance with 24 CFR 92.254(a)(5).  
 
The HOME rule at §92.254(a)(5) establishes the resale and recapture requirements HOME PJs 
must use for all homebuyer activities.  These provisions are imposed for the duration of the 
period of affordability on all HOME-assisted homebuyer projects through a written agreement 
with the homebuyer, and enforced via lien, deed restrictions, or covenants running with the land.  
The resale or recapture provisions are triggered by any transfer of title, either voluntary or 
involuntary, during the established HOME period of affordability.  

 
When undertaking HOME-assisted homebuyer activities, including projects funded with HOME 
program income, the Cobb County HOME Program must establish resale or recapture provisions 
that comply with HOME statutory and regulatory requirements and set forth the provisions in its 
Consolidated Plan.  HUD must determine that the provisions are appropriate. The written 
resale/recapture provisions that the County submits in its Annual Action Plan must clearly 
describe the terms of the resale/recapture provisions, the specific circumstances under which 
these provisions will be used, and how the County will enforce the provisions. 

 
II. DEFINITIONS 

 
Development Subsidy – a development subsidy is defined as financial assistance provided by the 
County to offset the difference between the total cost of producing a housing unit and the fair 
market value of the unit. When provided independently and absent any additional subsidy that 
could be classified a direct subsidy, development subsidy triggers resale. 
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Direct Subsidy – a direct subsidy is defined as financial assistance provided by the County that 
reduces the purchase price for a homebuyer below market value or otherwise subsidizes the 
homebuyer [i.e. down-payment loan, purchase financing, assistance to CHDO to develop and sell 
unit below market, or closing cost assistance]. A direct subsidy triggers recapture. 
 
Net Proceeds – the sales price minus superior loan repayment (other than HOME funds) and 

any  closing costs.   
 

III. PERIOD OF AFFORDABILITY 
 

The HOME rule at §92.254(a)(4) establishes the period of affordability for all homebuyer housing.  
How the County calculates the amount of HOME assistance in each unit and therefore the 
applicable period of affordability varies depending on whether the unit is under resale or 
recapture provisions.   
 

a. Period of Affordability Under Resale Provisions 
 
Under resale, §92.254(a)(5)(i) of the HOME rule states that the period of affordability is 
based on the total amount of HOME funds invested in the housing. In other words, the 
total HOME funds expended for the unit determines the applicable affordability period.  
Any HOME program income used to assist the project is included when determining the 
period of affordability under a resale provision.    

 
b. Period of Affordability Under Recapture Provisions 

 
For HOME-assisted homebuyer units under the recapture option, the period of 
affordability is based upon the HOME-funded Direct Subsidy provided to the homebuyer 
that enabled the homebuyer to purchase the unit.  Any HOME program income used to 
provide direct assistance to the homebuyer is included when determining the period of 
affordability. 
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The following table outlines the required minimum affordability periods. 
 

If the total HOME investment 
(resale) or Direct Subsidy 
(recapture) in the unit is: 

The Period of 
Affordability is: 

Under $15,000 5 years 

Between $15,000 and $40,000 10 years 

Over $40,000 15 years 

 
IV. RESALE PROVISIONS 

 
The County’s Resale Provisions shall ensure that, when a HOME-assisted homebuyer sells or 
otherwise transfers his or her property, either voluntarily or involuntarily, during the 
affordability period: 

 
1) The property is sold to another low-income homebuyer who will use the property as 

his or her principal residence;  
2) The original homebuyer receives a fair return on investment, (i.e., the homebuyer’s 

down payment plus capital improvements made to the house); and 
3) The property is sold at a price that is “affordable for a reasonable range of low-

income buyers.”  
 

a. Applicability 
 
When provided independently and absent any additional subsidy that could be classified 
a direct subsidy, development subsidy triggers Resale Provisions. The County shall apply 
the Resale Provisions to projects receiving development subsidies only, with no direct 
subsidy to the homebuyer. In the event the County provides a development subsidy (i.e. 
the difference between the total cost of producing the unit and the fair market value of 
the property) to CHDOs or subrecipients and a direct subsidy is subsequently provided to 
the homebuyer, only the direct subsidy shall be considered and the Recapture (not 
Resale) Provisions shall be applied.  

 
b. Effect 

 
The HOME rule at §92.254(a)(3) requires that all HOME-assisted homebuyer housing be 
acquired by an eligible low-income family, and the housing must be the principal 
residence of the family throughout the Period of Affordability.  Under Resale Provisions, 
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if the housing is transferred, voluntarily or otherwise, during the Period of Affordability, 
it must be made available for subsequent purchase only to a buyer whose household 
qualifies as low-income, and will use the property as its principal residence.   

 
c. Fair Return on Investment 

 
The County’s Resale Provisions shall ensure that, if the property is sold during the period 
of affordability, the price at resale provides the original HOME-assisted homebuyer a fair 
return on investment (including the original homebuyer's initial investment and any 
capital improvement). The value of capital improvements is defined by the County as the 
actual, documented costs of permanent structural improvements or the restoration of 
some aspect of a property that either will enhance the property value or will increase the 
useful life of the property. Capital improvements are generally non-recurring expenses, 
such as the cost of an addition, a remodel, or a new roof. Repairs and regular maintenance 
are not capital improvements. To be considered by the County in determining fair return 
on investment, the actual costs of the capital improvements must be documented with 
receipts, cancelled checks, or other documents acceptable to the County. 
 
The County shall consider a fair return on investment achieved when the original 
homebuyer (now the seller) receives from the sale a percentage return on investment 
based on the change in the Median Sale Price for the Atlanta-Sandy Springs-Marietta 
Metropolitan Statistical Area, as published periodically by HUD with the FHA Mortgage 
Limits (also known as the “203(b) limits”). 
 

𝐹𝑎𝑖𝑟 𝑅𝑒𝑡𝑢𝑟𝑛 =  (𝑖𝑛𝑖𝑡𝑖𝑎𝑙 𝑖𝑛𝑣𝑒𝑠𝑡𝑚𝑒𝑛𝑡

+ 𝑣𝑎𝑙𝑢𝑒 𝑜𝑓 𝑖𝑚𝑝𝑟𝑜𝑣𝑒𝑚𝑒𝑛𝑡𝑠) 𝑥 
𝑀𝑒𝑑𝑖𝑎𝑛 𝑆𝑎𝑙𝑒 𝑃𝑟𝑖𝑐𝑒𝑐

𝑀𝑒𝑑𝑖𝑎𝑛 𝑆𝑎𝑙𝑒 𝑃𝑟𝑖𝑐𝑒𝑖
 

 
Where Median Sale Pricec is the current area median sale price at the time of resale and 
Median Sale Pricei is the initial area median sale price at the time of the homeowner’s 
original purchase transaction.  
 
For example, in 2009 an eligible homebuyer purchases a house that has received a HOME 
development subsidy and is subject to Resale Provisions.  The homebuyer provides $5,000 
for a down payment and in 2011 spends $10,000 to remodel and upgrade the kitchen. In 
2012 the homeowner sells the home. In 2009 the median sale price for the area was 
$250,000 and in 2012 the figure is $268,000. In this example, the fair return on investment 
is $16,080. 
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𝐹𝑎𝑖𝑟 𝑅𝑒𝑡𝑢𝑟𝑛 =  ($5,000 + $10,000) 𝑥 
$268,000

$250,000
 

 
d. Continued Affordability 

 
In addition to ensuring that the HOME-assisted homebuyer receives a fair return on his 
or her investment, the County’s Resale Provisions shall ensure that the housing under a 
Resale Provision will remain affordable to a reasonable range of low-income homebuyers.  
Accordingly, the County shall ensure that the sales price of a home resold under Resale 
Provisions is within the maximum mortgage capacity of a target population of potential 
buyers with incomes ranging from 50% to 80% of the Area Median Income (AMI). More 
specifically, the County defines “affordable to a reasonable range of low-income 
homebuyers” as a price at which a family at 50 to 80 percent of area median income pays 
no more than 30 percent of their income for principal, interest, property taxes, and 
insurance.   
 
In the event the resale price necessary to provide fair return is not affordable to the 
subsequent low-income homebuyer, the County will provide additional HOME assistance 
to the new low-income buyer in order to ensure that the price to the buyer is affordable, 
and the original owner gets a fair return on investment. 
 

e. Presumption of Affordability 
 
In certain neighborhoods, housing can be presumed to provide a fair return to an original 
homebuyer upon sale, to be available and affordable to a reasonable range of low-income 
homebuyers, and to serve as the primary residence of a low-income family during the 
period of affordability.  In such cases, the County must complete a market analysis of the 
neighborhood in which the housing is located, and submit the analysis for HUD review 
and approval.   
 
The County makes no Presumption of Affordability regarding neighborhoods in its 
jurisdiction. 
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f. Imposing Resale Provisions 
 

A clear, detailed written agreement, executed before or at the time of sale, ensures that 
all parties are aware of the specific HOME requirements applicable to the unit (i.e., period 
or affordability, principal residency requirement, terms and conditions of either the resale 
or recapture requirement). The HOME written agreement must be a separate legal 
document from any loan instrument and must, at a minimum, comply with the 
requirements at §92.504(c)(5) of the HOME rule. If the County provides HOME funds to a 
subrecipient or CHDO to develop and sell affordable housing, the County must prepare 
and execute the agreement with the buyer, or be a party to the agreement along with the 
entity it funded.   
 
While mortgage and lien documents are used to secure repayment of the HOME subsidy, 
these documents are not sufficient to enforce the Resale Provisions.  Separately recorded 
deed restrictions will be used to impose the Resale Provisions (§92.254(a)(5)(i)(A)) in 
HOME-assisted homebuyer projects under the resale option.  The purpose of these 
enforcement mechanisms is to secure and retain the affordable re-use of the property, 
while providing a fair return to the seller.   

 
g. Foreclosure 

 
In HOME-assisted homebuyer projects, the affordability restrictions imposed by deed 
restrictions, covenants running with the land, or other similar mechanisms may terminate 
upon foreclosure, transfer in lieu of foreclosure or assignment of an FHA insured 
mortgage to HUD.  In such cases, the termination of the affordability restrictions does not 
satisfy the requirement that the property remains qualified as affordable housing under 
§92.254 for the period of affordability.   
 
Consequently, for HOME-assisted homebuyer housing under a Resale Provision, if the 
affordability is not preserved by a subsequent purchase at a reasonable price by a low-
income homebuyer who will use the property as its principal residence, and who agrees 
to assume the remainder of the original affordability period, the County shall repay the 
full amount of the HOME investment.   

 
h. Enforcement 

In the event of non-compliance by the homebuyer which includes failure: to maintain 
property as principal residence, pay taxes, assessments or insurance premiums, failure to 
comply with any of the enforcement terms, the County will consider this as a breach of 
covenant and the County may, at its option and without notice, declare the entire 
indebtedness due. 
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V. RECAPTURE PROVISIONS 
 

Unlike the resale approach, the County’s Recapture Provisions permit the original homebuyer to 
sell the property to any willing buyer, at any price the market will bear, during the period of 
affordability while the County is able to recapture all or a portion of the HOME-assistance 
provided to the original homebuyer.    

 
a. Applicability 

 
Recapture Provisions are the County’s preferred mechanism for securing HOME Program 
investments and are generally applicable to all County homebuyer activities, unless 
circumstances otherwise require Resale Provisions be used. Specifically, Recapture 
Provisions are always used in cases involving a Direct Subsidy to a homebuyer. Recapture 
provisions cannot be used when a project receives only a Development Subsidy and is 
sold at fair market value, because there is no direct HOME subsidy to recapture from the 
homebuyer.  Instead, Resale Provisions must be used in this case. 

 

b. Effect 
 
If a homeowner chooses to sell during the Period of Affordability, the full amount of the 
HOME Program Direct Subsidy (specifically excluding the amount of any Development 
Subsidy) shall be recaptured and repaid to the County provided that net proceeds are 
sufficient. Recaptured funds shall be returned to the County HOME Trust Fund to be 
reinvested in other affordable housing for low to moderate income persons. If net 
proceeds are insufficient to repay the total HOME investment due, only a pro-rata share 
of the net proceeds, as set forth in the formulas below, will be recaptured. In the event 
that net proceeds are zero (as is usually the case with foreclosure), the recapture 
provision still applies, but there are no funds to recapture.  
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c. Imposing Recapture Provisions 
 
A clear, detailed written agreement, executed before or at the time of sale, ensures that 
all parties are aware of the specific HOME requirements applicable to the unit (i.e., period 
or affordability, principal residency requirement, terms and conditions of either the resale 
or recapture requirement). The HOME written agreement must be a separate legal 
document from any loan instrument and must, at a minimum, comply with the 
requirements at §92.504(c)(5) of the HOME rule. If the County provides HOME funds to a 
subrecipient or CHDO to develop and sell affordable housing, the County must prepare 
and execute the agreement with the buyer, or be a party to the agreement along with the 
entity it funded.   
 
The written agreement between the homebuyer and the County, as well as mortgage and 
lien documents are all used to impose the Recapture Provisions in HOME-assisted 
homebuyer projects under the recapture option.  The purpose of these enforcement 
mechanisms is to ensure that the County recaptures the Direct Subsidy to the HOME-
assisted homebuyer if the HOME-assisted property is transferred.  Unlike the resale 
option, deed restrictions, covenants running with the land, or other similar mechanisms 
are not required by the HOME rule to be used in homebuyer projects under the recapture 
option.  
 
As provided in §92.254 (a)(5)(ii)(A), there are several options that the County may use 
that are acceptable to HUD to recapture funds and no option may capture more than the 
net proceeds, if any. The option that Cobb County has elected to use, in the event that 
the net proceeds are not sufficient to recapture the entire Direct HOME Subsidy amount, 
is the Shared net proceeds option: 
 

Shared net proceeds. If the net proceeds are insufficient to recapture the 
full HOME investment, only a pro-rata share of the net proceeds, as set 
forth in the formulas below, will be recaptured.  
 
Formula will include the sales price minus loan repayment (other than 
HOME funds) and closing costs. The net proceeds may be divided 
proportionally as set forth in the following mathematical formulas: 
 
 
 

HOME Investment                                                          
__________________________________      X  Net Proceeds = HOME Amount to be 

recaptured 
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(HOME Investment + homeowner investment)  
 
 

Homeowner Investment                                                          
_____________________________________     X   Net Proceeds = Amount to homeowner 
(HOME Investment + homeowner investment)  
 

d. Foreclosure 
 
Homebuyer housing with a Recapture Provision is not subject to the affordability 
requirements after the County has recaptured the HOME funds in accordance with its 
written agreement.  If the ownership of the housing is conveyed pursuant to a foreclosure 
or other involuntary sale, the County shall attempt to recoup any net proceeds that may 
be available through the foreclosure sale.  The County is subject to the limitation that 
when there are no net proceeds or net proceeds are insufficient to repay the HOME 
investment due, the COUNTY may only recapture the actual net proceeds, if any. Upon 
distribution of proceeds, all obligations for continued affordability are satisfied. 
 

E. Enforcement 

In the event of non-compliance by the homebuyer which includes failure: to maintain 
property as principal residence, pay taxes, assessments or insurance premiums, the 
County will consider this as a breach of covenant and the County may, at its option and 
without notice, declare the entire indebtedness due. 
 

VI. REFINANCING POLICY 
 

The County shall carefully review all requests for subordination on a case-by-case basis in order 
to protect its interests and the interests of the homebuyer. The conditions under which the 
County will agree to subordinate to new debt are as follows: 
 

1) The refinancing must be necessary to reduce the owner’s overall housing costs, or 
2) The refinancing must otherwise make the housing more affordable, AND 
3) Refinancing for the purpose of taking out equity is not permitted.   

 
Upon receipt of a subordination request from a lender or homebuyer, the County will review the 
terms of the refinancing to determine whether the above criteria are met. The County may 
require additional documentation from the homeowner or lender in order to make its 
determination. Once complete information is received, a subordination decision is made within 
15 business days. 
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VII. MONITORING RESALE & RECAPTURE PROVISIONS 
 

For HOME-assisted homebuyer projects, the County shall require its CHDOs and subrecipients, 
through written CHDO or Subrecipient agreements, to perform ongoing monitoring of the 
principal residency requirement during the period of affordability.  Confirmation that the buyer 
is using the property as his or her principal residence may be accomplished by verifying that the 
buyer’s name appears on utility company records or insurance company records for the home.  
In addition, postcard or letters mailed with “do not forward” instructions may demonstrate 
whether the buyer is receiving mail at the home.   
 
 
Failure to comply with the resale or recapture requirements means that: 
 

1) the original HOME-assisted homebuyer no longer occupies the unit as his or her 
principal residence (i.e., unit is rented or vacant), or  

2) the home was sold during the period of affordability and the applicable resale or 
recapture provisions were not enforced.   

 
In cases of noncompliance under either resale or recapture provisions, the County must repay to 
its HOME Investment Trust Fund in accordance with §92.503(b), any outstanding HOME funds 
invested in the housing.  The amount subject to repayment is the total amount of HOME funds 
invested in the housing (i.e., any HOME development subsidy to the developer plus any HOME 
down payment or other assistance (e.g., closing costs) provided to the homebuyer) minus any 
HOME funds already repaid (i.e., payment of principal on a HOME loan).  Any interest paid on the 
loan is considered program income and cannot be counted against the outstanding HOME 
investment amount.  

 

 

 

 

 

 

 

 

 

 

 

 

 

  


