
REFLECTIONS ON OREGON’S 2021 LEGISLATIVE SESSION

Oregon lawmakers recently adjourned their annual session after passing changes to state tax 
laws affecting a broad swath of taxpayers. These changes include modifying the new corporate 
activity tax, scaling back a widely used tax incentive for pass-through businesses, and creating 
a new workaround to the federal limitation on the state and local tax deduction. This article 
considers the measures passed and the ones left behind.
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On June 26, Oregon lawmakers closed the final 
chapter of a session that will be forever defined by 
the coronavirus pandemic and the public health and 
social distancing measures marking this moment 
in history. The legislature conducted most of its 
business over video conference, including committee 
hearings, with lawmakers only meeting in-person 
for formal floor sessions. Despite this mostly virtual 
approach to the session, the legislature kept with its 
tradition of considering and, in some cases, passing 
major tax legislation.

Oregon was in the throes of the pandemic’s 
winter surge at the session’s onset. Lawmakers 
and advocates were without a clear direction of 
the state’s fiscal condition. In the early days of 
the pandemic, the social distancing orders and 
business closures sent state revenues in a downward 
spiral—a doomsday scenario for anyone working 
in fiscal politics. The pandemic’s fiscal roller coaster 
seemed to set the stage for intense political fights 
over proposals to raise government revenue and 
the groups targeted to pay those tax increases. 

¹ These measures came in the form of imposing a new surcharge on forgiven loans (H.B. 2253), disallowing businesses from 
claiming ordinary expense deductions spent with loan money (S.B. 137-1), and requiring taxpayers to include the loan amounts 
as taxable income (S.B. 137-2). 

Fortunately, for taxpayers and lawmakers, the 
state’s economists repeatedly revised their revenue 
projections upward, significantly upward, throughout 
the session.

Still, lawmakers continued to pursue major tax 
proposals. In particular, the legislature spent much 
of its time considering proposals to claw back 
federal money provided to small- and medium-sized 
businesses through the Paycheck Protection Program. 
These proposals included several measures imposing 
new taxes on businesses receiving the forgivable 
loans.1 Ultimately, the legislature abandoned those 
proposals after business organizations stepped 
in with an iron hammer of grassroots outreach. 
Meanwhile, the legislature moved to other priorities.

Scaling Back Oregon’s Preferential Pass-
Through Tax Rates

In the last few weeks of the session, the legislature 
pivoted from the federal forgivable loans to a 
common target for raising revenue—Oregon’s 

https://olis.oregonlegislature.gov/liz/2021R1/Downloads/MeasureDocument/HB2253
https://olis.oregonlegislature.gov/liz/2021R1/Downloads/ProposedAmendment/18170
https://olis.oregonlegislature.gov/liz/2021R1/Downloads/ProposedAmendment/20984


PAGE 2

preferential (reduced) tax rates for pass-through 
businesses, such as partnerships and s-corporations. 
Those rates, created during a special session in 2013, 
sparked the ire of tax-friendly groups and legislators 
who saw the policy as too generous for businesses 
and their owners. Over the years, these groups 
regularly introduced proposals to eliminate or scale 
back the rates, only to meet fierce opposition from the 
business community.

On June 14, the Senate Finance & Revenue 
Committee adopted a gut-and-stuff amendment  
(legislative parlance for eliminating one measure and 
replacing its contents with something else) with a 
proposal to significantly scale back the preferential 
rates.2 The proposal established a new requirement 
for businesses to hire a certain number of employees 
depending on their size and number of owners and 
eliminated the reduced rates entirely for businesses 
with income exceeding $5 million. The sponsors of 
the proposal asserted those changes would return 
the policy to its original intent of encouraging the 
smallest businesses to expand their workforces but, 
for many, the outcome was a tax increase.

Due to the obstacles of rapid-response lobbying 
in the virtual environment and the brisk speed at 
which measures move toward the end of a session, 
opponents struggled to build the wall of opposition 
that similar proposals experienced in the “before 
times.” The measure was approved by the Senate by 
a vote of 16 to 13 and the House by 32 to 26, one of 
the slimmest vote margins of the session.

Notably, the legislature advancing an overhaul of 
the reduced pass-through rates may mark a turning 
point in our tax politics. Those rates and the politics 
surrounding the proposals to reduce them served as 
the low-hanging fruit of revenue raisers proposed by 
the legislature. Since the legislature has now checked 
that box, tax-friendly groups and legislators may find 
themselves searching for their next tax target. And, 
given Oregon’s craze with unique taxes, that leaves 
a wide range of problematic proposals that could 
surface in future sessions.

² See S.B. 139-Enrolled

3 See City of Seattle v. Oregon Department of Revenue, 357 Or 718 (2015)

New Workaround to the Federal Deduction 
Limit for State and Local Taxes

In 2017, Congress limited the federal tax deduction 
for state and local taxes as part of the Tax Cuts and 
Jobs Act signed into law by President Trump. The 
deduction disproportionately affected high-tax states, 
including Oregon, and those states spent the last 
several years enacting various mechanisms intent on 
restoring the deduction for wealthier constituents, 
presumably to avoid a revolt against high state taxes.

One of the most common workaround mechanisms 
consists of a new, elective tax on business entities 
with a corresponding personal income tax credit 
for the owners. Since most states allocate business 
income from partnerships and s-corporations on 
the owner or shareholder’s personal return, the 
theory is that an entity-level tax makes the cost a 
business expense. On November 9, 2020, the Internal 
Revenue Service (I.R.S.) issued guidance blessing 
this workaround mechanism as a viable pathway 
to circumventing the impact of the deduction limit, 
resulting in a rush of states to adopt it.

It came as no surprise that Oregon lawmakers would 
endeavor to take up a proposal along these lines. In 
2018, the legislature attempted another workaround 
that offered a tax credit for individuals donating to 
a state fund offering college scholarships. However, 
the I.R.S. nixed that mechanism through regulation, 
leaving taxpayers without a way to avoid higher 
federal tax bills. Now, with the federal government 
blessing an alternative workaround approach, 
Oregon was ready to pounce at the opportunity.

Although the entity-tax workaround is undeniably 
a business-friendly policy, some lobbyists were 
skeptical about the creation of a new tax. Oregon’s 
Constitution requires a three-fifths supermajority 
for bills raising revenue. For years, the legislature 
accepted the requirement to apply to most, if not all, 
bills increasing taxes, but the Oregon Supreme Court 
upended that tradition a few years ago by applying 
the constitutional rule to a narrow subset of revenue 
measures.3 The current jurisprudence relies on a two-
prong test for determining if the rule applies: (1) does 
the measure bring money into the treasury and, if 
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so, (2) does the measure create a new tax with a rate 
or raise the rate of an existing tax? The legislature’s 
lawyers determined that since the workaround 
mechanism does not bring money into the treasury, 
the measure did not require a supermajority vote. 
Using similar logic, the attorneys suggested that if 
a future legislature decided to eliminate the dollar-
for-dollar credit offset, effectively making the entity 
tax a revenue raiser, the action may not require 
a supermajority vote because it did not meet the 
second prong of the test.

Despite the legal concerns raised throughout the 
process, the workaround mechanism was attractive 
for many businesses and legislators. On June 14, the 
same day as the hearing on the measure scaling back 
the reduced rates for pass-through businesses, 
the Senate Finance & Revenue Committee adopted 
an amendment to a title-only measure that included 
the entity-tax workaround and moved the measure 
forward.4 Ultimately, the legislature approved the 
workaround mechanism with broad bipartisan 
support, passing it by a vote of 22 to 7 in the Senate 
and 48 to 7 in the House.

Modifications to the Corporate Activity Tax

In 2019, Oregon lawmakers enacted the single largest 
business tax increase in the state’s history with the 
passage of the corporate activity tax (C.A.T.). The 
C.A.T. is a modified gross receipts tax based on the 
total gross receipts of a business minus a statutory 
subtraction equal to 35 percent of the greater of a 
taxpayer’s cost inputs or labor costs apportioned 
to Oregon. By all accounts, the new tax consists of 
complex rules and calculations replicated by no 
other tax, posing a significant compliance burden 
for taxpayers. Since its enactment, the legislature has 
prioritized measures aimed at easing compliance and 
administrability of the novel tax.

One of the most significant compliance challenges 
facing taxpayers is an abnormality regarding the 
accounting period for the tax. Some businesses 
track their sales, expenses, and other transactions 
according to the calendar year, but others use a 
non-calendar fiscal year. For income tax purposes, 
taxpayers use their financial accounting year to 

3 See S.B. 727-Enrolled
4 See S.B. 164-Enrolled
⁵ See S.B. 136-Enrolled 

compute their tax liability and file their taxes 
according to their fiscal year end. For the C.A.T., 
however, the statute explicitly requires a business to 
compute their tax according to the calendar year. If 
a business uses non-calendar fiscal year accounting, 
they must translate their normal accounting to the 
calendar year for every entity in every jurisdiction 
solely to comply with the Oregon requirements. The 
Oregon Department of Revenue (“Department”) 
estimates that roughly 4,000 taxpayers use non-
calendar fiscal year accounting. Without a change 
in tax rules, the Department and its auditors would 
likely struggle to interpret the translated accounting 
information, driving up administrative costs for the 
state and compliance costs for taxpayers.

Taxpayers, in conjunction with the Department, 
offered a proposal to transition away from the 
calendar year requirement and allow taxpayers to 
compute the tax using their regular, non-calendar 
fiscal-year information within an omnibus corrective 
measure.5  The transition requires a taxpayer to file 
a short year tax return for their fiscal year ending 
in 2021, effectively aligning future tax years to 
their regular accounting and income tax schedules. 
Although the change is merely a slight tweak in the 
accounting rules, the change could save affected 
businesses and their accountants significant time and 
costs for complying with the C.A.T.

In addition to the change for fiscal year taxpayers, 
the legislation changed the tax rules to exempt non-
Oregon insurance companies to avoid retaliatory 
taxes on Oregon-based insurers and modified 
existing exemptions for franchise auto dealers 
and grocery stores. The measure, which was the 
byproduct of many workgroups and hearings, passed 
the Senate by a vote of 29 to 1 and the House by a 
unanimous vote. 

Other Tax Measures Enacted

Throughout the session, lawmakers also updated 
a host of housekeeping measures to revise the 
state’s tax laws. In particular, the legislature 
enacted bills revising a special apportionment 
method for broadcasting businesses,6  adjusting 
the unemployment payroll tax schedule to prevent 
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https://olis.oregonlegislature.gov/liz/2021R1/Downloads/MeasureDocument/SB727
https://olis.oregonlegislature.gov/liz/2021R1/Downloads/MeasureDocument/SB164
https://olis.oregonlegislature.gov/liz/2021R1/Downloads/MeasureDocument/SB136


a tax increase for employers experiencing mass 
layoffs due to business closures,7  and updating 
statutory references to federal tax law.8 The latter, 
a process referred to as conformity or reconnect, 
began as a controversy. Some tax-friendly groups 
and lawmakers sought to use the annual process 
as a mechanism to disconnect Oregon from recent 
federal tax law changes included in the Coronavirus 
Aid, Relief, and Economic Security Act (C.A.R.E.S. 
Act) benefitting businesses. However, due to the 
improving revenue outlook and administrative 
hurdles requiring taxpayers to file amended returns 
for past tax years, those proposals were deemed 
impossible and the legislature enacted a simple 
measure aligning to federal tax law.

Oregon’s Zombie Tax Measures

Like any other session, the legislature introduced 
more tax measures than it passed. Although failed 
measures do not deserve the same attention as 
those that became law, there are some deserving of 
honorable mentions because they are likley to appear 
in future sessions. For this session, there are two 
measures fitting that mold regarding the disclosure 
of taxpayer information and constitutional property 
tax reform. 

For years, the legislature has entertained proposals 
requiring taxpayers, particularly larger taxpayers, 
to publicly disclose information from their tax 
returns. These proposals feed into fictional and easily 
disprovable narratives from tax-friendly groups that 
taxes paid by corporations in Oregon are historically 
low. Setting that rhetoric aside, as hard as it may be, 
tax-friendly groups regularly introduce proposals 
mandating tax return disclosure as a political tactic 
to force larger businesses to negotiate on new or 
increased taxes. With the legislature only recently 
enacting a new business tax and opponents raising 
serious concerns about federal taxpayer privacy 
protections, the legislature set the measure aside.9

With that said, these groups will undoubtedly 
continue to introduce disclosure proposals.

Another perennial issue that seems to be gaining 
traction, but did not advance this session, is an 
overhaul to Oregon’s constitutional property tax 

6 See H.B. 3389-Enrolled
⁷ See H.B. 2457-Enrolled
⁸ See S. B. 312-1
⁹ See H.J.R. 13

assessment limitations. In the 1990s, Oregon voters 
amended the state constitution to fix property 
assessments to a historical value and limited future 
values to a 3 percent growth rate. Since the approval 
of those limitations, local government and program 
funding advocates have sought to lift them or create a 
new system of property assessments intent on raising 
local revenues. 

Since the legislature had already raised state taxes 
with the enactment of the C.A.T., many presumed the 
legislature would decide to venture down the path of 
property tax reform. On March 1, the House Revenue 
Committee held a hearing on a measure proposing 
a constitutional amendment to set property tax 
assessments to 75 percent of their real market value, 
effectively raising taxes for many residential and 
commercial properties.10 Ultimately, the Committee 
decided not to advance the measure but suggested 
that conversations about property tax reform may 
continue heading into the next session. Although the 
measure, like the tax disclosure proposal, effectively 
died at the end of the session, the proposal is still 
very much alive moving forward.

Conclusion

Although Oregon was without a major tax initiative 
driving the session, lawmakers maintained their 
trend of introducing and, in some cases, tackling 
significant tax legislation. Taxpayers should 
consult with their practitioners to decide the extent 
these measures apply to their situations and plan 
accordingly.
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For more information, contact Jeff Newgard by 
email at jeff@peakpolicy.com or phone at 

503-784-1274.
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