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MEMORANDUM IN SUPPORT OF 
MOTION TO QUASH OR MODIFY 
SUBPOENA DUCES TECUM 
 
 

 
Pursuant to Rules 7 and 45(d)(1) of the Idaho Rules of Civil Procedure and Rule 17 of the 

Idaho Criminal Rules, non-parties The Church of Jesus Christ of Latter-day Saints  

and William John Dalling, in his personal capacity and as Stake President of the 

Fork Stake of The Church of Jesus Christ of Latter-day Saints, 

respectfully move the Court for an order quashing or modifying the subpoena duces tecum served 

on them by Mrs. Lori Daybell , which requests the production of irrelevant and 

privileged materials. Rule 45(d)(1) of the Idaho Rules of Civil Procedure and Rule 17(b) of the 

Idaho Criminal Rules give this Court authority to quash or modify a subpoena that seeks irrelevant 

material or that requires disclosure of privileged or otherwise protected materials.  
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Abbie Mace, Clerk of the Court
By: Becky Harrigfeld, Deputy Clerk



MEMORANDUM IN SUPPORT OF MOTION TO QUASH OR MODIFY SUBPOENA DUCES 
TECUM - 2 

If the Court requests, Respondents will produce the irrelevant and protected documents 

for in camera  

STATEMENT OF FACTS 

The Church is a religious organization with congregations throughout the world, including 

more than 1,100 congregations and 460,000 members in the State of Idaho. See 

https://newsroom.churchofjesuschrist.org/facts-and-statistics/state/idaho. The Church organizes 

 See 

https://newsroom.churchofjesuschrist.org/article/mormon-lay-ministry. Each ward is led by a 

Id. A group of wards in the same geographic area are 

 

Bishops and stake presidents care for the persons within their ward and stake, respectively. 

Id. Among their many duties, these clergy members help Church members repent of their sins by 

turning away from their sins and toward God.1 Often, this takes the form of something akin to a 

counseling session. But sometimes, when a Church member has committed a serious 

repentance process. See, e.g., General Handbook: Serving in The Church of Jesus Christ of Latter-

day Saints, §§ 32, 32.9, available at https://www.churchofjesuschrist.org/study/manual/general-

handbook/32-repentance-and-membership-councils?lang=eng. As part of the membership 

member to discuss their transgression and may discipline the individual by preventing the member 

membership with the Church. Id. at § 32.9.  

 
1See General Handbook at § 32.1. 
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ay be withdrawn 

due to apostasy.  

Id. at § 32.6.3.2.   

on shared with 

 such as membership councils. Id. at § 32.4.4.  

On August 2, 2020, Mr. Dalling, in his role as a stake president, held a membership 

hould be withdrawn.2 

Consistent with Church doctrine, Respondents have kept all records related to this membership 

council confidential.  

Even though Respondents have kept its disciplinary actions confidential, the media has 

widely reported 

eral informal 

groups whose teachings go contrary to what one would hear in a typical Latter-day Saint 

See A Look at the Religious Circle Surrounding Chad and Lori Daybell, available 

at https://www.eastidahonews.com/2020/02/a-look-at-the-religious-circle-surrounding-chad-

and-lori-daybell. A Utah reporter published a similar story in March 2020, detailing how 

 
2 

See id. at § 32.4.3.  In 
fact, the Church instructs its clergy to stop investigating any wrongdoing by a member that may 
be subject to a current law enforcement investigation. Id. 

Id.  In this case, the Church did not take action 
against Mr. Daybell for any criminal conduct.   
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membership in the 

See Fox 

13 Investigates: Website Associates with Chad Daybell and his Followers Shuts Down, available 

at https://www.fox13now.com/news/fox-13-investigates/fox-13-investigates-website-associated-

with-chad-daybell-and-his-followers-shuts-down. 

On November 4, 2021, Mrs. Daybell issued a subpoena to Respondents. Subpoena at 2. 

A true and correct copy of the Subpoena is attached hereto as Exhibit A. Among the requests 

disciplinary proceeding (Request 1),3 documents showing when and where the disciplinary 

proceeding took place (Request 2),4 evidence related to service of disciplinary correspondence on 

st of 

The Church has produced some 

to the Church and record of his membership in the Church.  Other documents are privileged or 

protected.    

ARGUMENT 

This Court has authority to quash or modify the Subpoena because it calls for the 

production of materials that are irrelevant, privileged, or otherwise protected. See, e.g., IDAHO R. 

CIV. P. 45(d)(1); IDAHO CRIM. R. 17(b). As the Idaho Supreme Court recently explained, a court 

 
3 Respondents produced non-privileged documents responsive to this request. 
4 Respondents produced non-privileged documents responsive to this request. 
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in a criminal proceeding including whether the subpoenaed 

information 

 State v. Loera, 473 P.3d 802, 807 (Idaho 2020).  

A. The subpoenaed documents appear to have no relevance to the underlying 
matter.  
in camera review.   

For the most part, the subpoenaed information appears to be irrelevant to any issue before 

the Court in this matter.  Most of the records the Subpoena seeks relate solely to ecclesiastical 

matters privileged disciplinary records (related to noncriminal actions). To the 

extent the Subpoena seeks irrelevant documents, Respondents request the Subpoena be modified 

or quashed. 

B. The 
Amendment and, in any case, appear to have no relevance. 

In addition, Rule 45(d)(1) of the Idaho Rules of Civil Procedure permits a court to quash 

or modify  This 

standard applies with equal force to a subpoena issued in a criminal proceeding. See Loera, 473 

P.3d at 807. 

membership council (i.e., Church disciplinary proceedings). Under Church doctrine, membership 

councils are confidential and Church clergy are instructed to maintain that confidentiality against 

all intruders.  Accordingly, the Church always objects, as a matter of principle and belief, to 

production of Church disciplinary records.  Compelling the Church to produce these documents 

would cause the Church to violate its doctrine and would entangle the court in purely 

ecclesiastical matters.  Accordingly, the Church believes that documents recording what occurs 

in a membership council are protected by the First Amendment.  
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as religious organizations, respecting their autonomy to shape their own missions, conduct their 

own ministries, and generally govern themselves in accordance with their own doctrines as 

Korte v. Sebelius, 735 F.3d 654, 677 (7th Cir. 2013) quoting Hosanna-

Tabor Evangelical Lutheran Church & School v. EEOC, 565 U.S. 171, 189 (2012).  In other 

words, the First Amendment right to autonomy in purely ecclesiastical 

matters, which includes matters related to church discipline. 

church discipline, ecclesiastical 

 Serbian 

Eastern Orthodox v. Milivojevich, 426 U.S. 696, 713-14 (1976).  See also Kedroff v. St. Nicholas 

Cathedral, 344 U.S. 94, 115 (1952) (finding m

). Compelling disclosure of the 

Ch

Oklahoma Supreme Court in denying an attempt to compel the Church to produce such records.  

code of evidence.  Rather 

  Hadnot v. Shaw, 826 P.2d 978, 989 (Okla. 1992).  

 Id. at 990. 

Thus, the First Amendment protects right to maintain the confidentiality of 

ecclesiastical disciplinary records, especially where they appear to have no relevance. 

C. The disciplinary file at issue is also protected by the clergy-parishioner 
privilege. 

The ecclesiastical discipline records are also protected by the clergy-parishioner privilege, 

which 

character in the course of discipline enjoined by the church to which h See IDAHO 
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CODE § 9-203(3). The clergy privilege has been recognized in this country for over two-hundred 

years. See People v. Phillips, N.Y. Ct. of Gen. Sessions (June 14, 1813), reprinted in 1 WESTERN 

L.J. (1843). Courts have taken a flexible approach to the clergy privilege to avoid punishing faiths 

that do not operate under the traditional confessional model that gave rise to the privilege. 

Roman Cat would preclude protection to some communications that are 

confidential under the religious teachings of one faith, but allow those for other faiths Scott v. 

Hammock, 133 F.R.D. 610, 617, 618-19 (D. Utah 1990). All 50 states have some form of the 

privilege.5 See IDAHO CODE § 9-203(3).  Indeed, courts have repeatedly rejected attempts to seek 

Church disciplinary records and other confidential communications with clergy. See, e.g., State 

v. Archibeque, 221 P.3d 1045 (Ariz. App. 2009); Jane Doe v. Corp. of the President of the Church 

of Jesus Christ of Latter-day Saints, 90 P.3d 1147 (Wash. Ct. App. 2004); Scott v. Hammock, 870 

P.2d 947 (Utah 1994).  

Here, although Mr. Daybell did not participate in the membership council, the records 

nevertheless contain confidential statements he made to Church clergy before the council, 

confidential statements made by others to Church clergy, and materials considered by Church 

clergy in rendering their decision all related to noncriminal conduct. Accordingly, the records 

are protected by the clergy privilege. See, e.g., IDAHO CODE § 9-203(3); Doe, 90 P.3d at 1154 

clergy-

  

 
5  The importance of confidentiality between clergy and parishioners has been repeatedly 
reaffirmed. See Totten v. U.S.

); Trammel v. United States, 445 U.S. 
-penitent privilege recognizes the human need to disclosure to a spiritual 

counselor, in total and absolute confidence  
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In any case, again, the Church believes the disciplinary file contains nothing relevant to 

this matter.  Even if there were some questions about application of the First Amendment and the 

privilege, because the documents have no apparent relevance, any questions should be resolved 

against production.  And before even considering compelling production, the Church invites the 

Court to review the file in camera. 

D. the 
attorney-client privilege. 

Finally, the Subpoena also calls for the production of materials protected by the attorney-

client privilege. Specifically, Request 6 calls for communications between Respondents and their 

legal counsel. This is the very definition of materials protected by the attorney-client privilege. 

See IDAHO R. EVID. 502(b). 

CONCLUSION 

The Subpoena should be modified or quashed to the extent it seeks irrelevant and protected 

documents.  The ecclesiastical membership council records are protected by the First Amendment 

and the clergy-parishioner privilege.  The communications between Respondents and their 

attorneys are also privileged. For these reasons, Respondents respectfully ask the Court to quash 

the Subpoena. In the alternative, Respondents request that the Court modify the Subpoena to 

exclude any irrelevant, privileged or otherwise protected materials. As indicated, upon request, 

Respondents will produce the withheld documents for the Cour in camera. 

DATED this 2nd day of December 2021. 
 

KIRTON MCCONKIE 
 

  /s/ Wade L. Woodard       
Wade L. Woodard 
Attorney for Non-Parties 

  



MEMORANDUM IN SUPPORT OF MOTION TO QUASH OR MODIFY SUBPOENA DUCES 
TECUM - 9 

CERTIFICATE OF SERVICE 
 

I hereby certify that on this 2nd day of December 2021, a true and correct copy of the 

foregoing was served by the method indicated below, and addressed to the following: 

Mark L. Means 
Means Law and Mediation 
429 SW 5th Ave., Ste. 110 
Meridian, ID 83642  
Attorneys for Lori Daybell 
 
Lindsey Blake 
Fremont County Prosecutor 
22 W. 1st North 
St. Anthony, ID 83445 
Attorneys for State of Idaho 
 
Robert Wood 
12 N. Center St. 
Rexburg, ID 83440 
Attorneys for State of Idaho 
 

  U.S. Mail 
  Hand Delivery 
  Overnight Delivery 
  iCourt Email: icourtlaw@gmail.com 

 

  U.S. Mail 
  Hand Delivery 
  Overnight Delivery 
  iCourt Email: 

prosecutor@co.fremont.id.us  
 

  U.S. Mail 
  Hand Delivery 
  Overnight Delivery 
  iCourt Email: mcpo@co.madison.id.us   

             /s/ Wade L. Woodard  
Wade L. Woodard 



 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 
 

EXHIBIT A 
















