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IN PROCEEDINGS BEJFORE THE 

D!REJC'l'OR Ob' 'l'HE; DEPARTMEt\!T OE' INDUS.TRIAL RELATIONS 

STATm OF C~LIFORNIA 

AMERIC~N FillbERATION OF STATE, 
COUNTY AND MUNlCH'AL ElMPLOYE'ES 
(AFSCME), L06AL 101, AFL-CIO, 

l?etition®r, 

and 
. . 

SANTA ·CLARA VALLEY TRANSPORTATION 
AUTHORITY (VTA)r. and COUNTY 
ElMP.r.,OYElElS MANAGLUMEJNT ASSOCIATION 
(CElMA) ,· aff.i.Hated with 
OPERATING E:NG!NEJIDRS LOCAl• NO. 3 1 

AFL-CIO, 

Interested Parties. 

) 
) 
) 
) 
) 
) 
) . 

) 
) 
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})"~NAL DWCISIQN AND ORDE:R 
OF TH~ DIRECTOR OF THE 
DEli?ARTMElNT OE' INDUSTRIAl, 
REJL):\T:CONS 

. IVIi';::L::•;,.u:;·i()i·~ 
...-.... -\l.-lo'~.L\'IIm'•'"ni'Viln\h'"'"'''"'o~~r'\l'l'l"'l''''.,.,,o...ll,,.." 

PETITION FOR CERTIFICATION 

J:NTRODUCT! ON 

On .December 15, 2003, Acting Direct'or ChucJ( Cake served his 

Decision in the above matter. Thereaf~er, the Santa Clata 

Valley Transportation . Authority ("VTA") filed excepticins to the . . 
Decision, and Ali'SCMln and CEJMA filed responses in support of the 

Decision. 1 Having reviewed the ~ositions of the parties, I 

hereby adopt as my Final ·oecision the proposed decision and 

1 VTA filed a motion to .. O.O.h.t;.aot •. J:h.e._r(;lqQ~ct and :req\.J§l~_tect that the D:l.r.eqtor 
taka judicial notice of "the Department's record in Case Number 95-194a,H 
emMA moved to stril<e the motion and r.aqueat for jud!ai/:\1 notice. VTA'a 
motion wiil ba treated as additional exceptions to the Dir.eator. 1 s Decision, 
Based thereon, emMA's motion to strike is denied, and administrative notice 
ie taken. 
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order of Hearing Officer ~eril6u H. Cossack, a copy of which is 

attached as Exhibit A, as supplemented or modified herein. 

BACKGROUN~ 

In 1969, the Legi~lature enacted Public Utilities Code 
("I?OC") sect :Lon 100300, ~ which g:r:ant.s "employees;' of the Santa 

Clara County'Transit District (now VTA) the right to o~ganize 

and to bargain through r~bresentativea of their own choosing. 

At the same time, the Legislature enacted P~C section lOOjOl, 

which requires the Director generally to·"apply the relevant 

fede~al law and admin~strative practicd developed under the 

Labor Relations Act of 1947, as amended," in making bargainin·g 

unit determina~ions. 
In 1994, the Legislature enacted POC sections 100308 and 

100309, effective January 1, 1995, which concern the transfer of 

certain County and County C~ngestion Management Agency employees· 

to VTA. Under ~ection 100309, VTA is required to "g~ant . 

:cecogni tion" to the employee. organizatJ.ons whioh served as 

"recognized re~resentatives" of these employees "until alt~red 
. ' 

o~ revoke~ as provided by'law," 

In 1997, in Case Number 95~1495 ("95-1495"), on petitions 

for clarification filed by VTA, Director Lloyd w. Aubry, Jr, 

fot;tn~ the composition of the Superv~sory-2-\dminJ.strative : 

ba:r.gaining unit that is· the subject of thJ:S proceed~n·g to 

constitute an·appropriate bargaining unit and directed VTA to 

bargain with CEMA as the representative of the employees in t~at 

unit, 3 None of the parties to the proceeding challenged that 

decision. 

2 All ~eotion references are to the PUC unless otherwise specified. 
' In its motion, VTA ~eq~ests that the Director take judicial not~oe of ~the 
reoordu in caae Number 95~1495 without specifying any particular p~rt of the 
~aoord, I will take notice of the final deoision and order end inte~im 
decisions in thai aaae, as they·bear on the issues presented here, They are 
attached as mxhibit B. 
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Legislature has dealt with each · district in 
sepa.eate enactments. The acts are simUar to 
each other in most respects, but contain enough 
va:r:iation to indicate that the J.egisl.atu.re has 
tailored the individual acts to ·address the 

· ~pecific characteristics of indivict~~l 
dJ.stricts. A notable example o:F. this variation 
is ~.n the diffedng language of the pBrticular 
sections of the transit district aots dealing 
with question- of union re~resentation and 
appropriate bargaining units. 

Whe~n the Legislature r·eorganized the Santa .clara 'l'ransit 

District in 1994, it ."tailored" Sections 100308 and 100309 to 

·deal with, represe~tation·and bargaining unit ~ssues peculi~r to 

that transit district. 6 As noted, the Legislature in Section 

100309 obligates VTA to recognize and to bargain wi~h the 

repres~ntative of the former county employees .in the 

Supervisory-Administrative bargaining un~t who transferred to 

VTA. 
In 95-1495, Oitector Aub~y issu~d on May 14, 1997 a Unit 

Clarif~cation Order ("UCO") defining the unit represented by 

CEMA that :Ls tne subject of thls p:r.ooeedl.ng. The uco was based 

in part on a Supplemental Int~rim De~ision of the Director. In 
' 

this Interim Decisiori, the Director specifically ad¢ressed the 

issue of whether 'VTA was qbligated to reco~nize the statutorily 

mandated supervis~ry-~dministrative bargaining unit. The 

Director held that it was, adopting the conclusion Df Hearing 

Officer Jean c. Gaskill that u~der PUC section 100309, VTA 1 s 

obli~ation to "gr~nb recognitionu to the representative of this 

bargaining unit is "absolute and is not tempor.ally· proscribed by 

the occurrence o~ any subsequent event." See Exhibit B, 

Supplemental ~reposed Interim Decision, ·p. 3, 

· 

5 '~'he atatuto:~:y reorgani.zation of Vi'A is discussed at length in 95-1495, see 
mxhib;l.t B I Proposed Inte:r.im· Decision ~nd Award Q:f: Hemrin<;,t Officer Jean c I 

askill dated February 5, 1997. G
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~·find, ¢onsistent with the Decision of Diteotor Aubry in 

95-1495, that the effect of this Legislative mandate is to 
' ' 

\'i'lXtend representation ·rights to V'l''A' s managers and superv:l.sors . . 
employed in the Supervisory-Administrative bargaining unit. 

It ie a general rule of statutory construction that a 
special ~tatutory provision dealing with a particular subject 

a9ntrols a general -statute. In liQht of the Legislative mandate 

in Section 100309, it is not necessary to reach the· issue of 

whether Section 100300 extends bargaining :dghts to supervisors 

or managers. t!ke0iae, the law reg~rdi~g supervisors as it has 
deveJ.oped. under th.e :GMRA, as a1hended, ts not "relevant" (in the 

sen'se of being controlling) on. the issue presented, when th.e 

Legislature h~s spoken specifically. . 
The third ground on which the Hearing Officer fbund the 

Super.v . .isoty-.A.d~inist.r.ative bargaining unit tc be appropriate is 

that Section 100307(b) required it. The .record presented to the 

·Hearing Officer suggested that 95-1495 had made a unit . 

definition before the 1996 passage ¢f Section 100307, which 

preserved DIR ''·extst:J.ng determinations", But later addit1.ohs to 

the record made.i~ the course of the ·exceptions indiccites that· 

the unit determination was a year after passage, •lthough under 

a caption number, 95~1495, suggesting it had been made a yea.r. 

earlier.. For that reason, 1 do not adopt this.as a reason. 

Finally, the Hearing Officer design~ted the ~ppropriate 

unit t~ be the unit "certified" by the Department in 95~1495, 6 

Technically I "cet'tified" .:l.s not correct, ~he Department did 

n·o.t "certify'' the unit in that <?ase. As noted, in 95·<1.495, the 

Dj.recto:c defined CE:MA' s bargaining unit and ordered V.TA to 

as 

6 

· 

'J.'he Headng Officer appears to have taken this designat'!on f.:r.om VTZV s unit 
oladf.ioati.on petition qated Apr;\.J. 1, 2003 1 attached ae mxhib:i.t A to J.\ll'SCMlll's 
l?re~Headng Brief., Joint Exhj,bit 6A. In its petHion (p, 3), V'l''A states that 
In Case Number 95~].495 1 the Dil:'eoto:t:' 11 0ertifhd [CillMAJ as the oolleotlve 
bargainihg repreaantativau for the subject bargaining unit. 
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recognize and· to bargain with C~MA as the tepr•sentative of that 

unlt. Following NLRB procedures, the Director will not c~rtify 

a union incident to clarifying a· unit unless ~i election is 
conducted. 

For the foregoing reasons, it is ORDERED that .. the unit 

within whigh an election shall be held pursuant to the petition 

f6r certification filed by AFSCME is the Supervisory

Administrative bargaining unit as defined and ordered by the 

Department in Case Number 95-1495 and described in the 
Memorandum of Understanding between VTA. and CEJMA effect! ve· June 

21, 1999 to June 8, 2003. J 

c7··~" J~. 
'

·..;.___ __ ..:....,~~ Dated: 

.r;;·f· /J / 
(( {,/ <.~

. /;; .. 
id~t/' 1 /·" 

:~ 
1/
.

I .J::.,_· 
 
·.<'~:;~7;;//j~· 
/,.·'; / /--f!: ~'_.._~-~~--~~~~-

. l JOHN M. REJA 

/ 
Acting Director. 
Department of Industrial Relatio 
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..J~BQOF OF SERVICE BY M.t\!~.J 

(Code Civ. Proc.! §§ 1013a1 2015,5) 

3 I am employed in the City of San Fl'ancisoo ·and County of San Francisco; I am over 

the age of eighteen yeat's and not a pat'ty to the within entitled action;. my business adclt•ess is 

455 Golden Gate Avenue, Suite 9516, San Francisco, CA 94102. 

4 

5 

6 

7 

8 

9 

, I served the within: 

FINAL DECISION AND 'ORDJCR OF THE DIRECTOR OF THE 
DEPARTMENT OF INDUSTRIAL MLATIONS 

10 on all parties in this action by placing a true .copy thereof enclosed in a sealed envelope with 
 ' 

·postage thereon fully prepaid ~n the United States niail at San Ftanoisoo, Calif~rriia., 

addressed as follows: 

'

11 

12 

13 

14 

15 

16 

17 

1.8 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

' ' 

Sheila Sexton, Esq. 
Beeson, Tayer & Bodine 
1404 Franklin Street 
Oakland, CA 94612 

Suzanne B. Gifford, General Counsel 
Richard A. Katzman, Assistant General Co~msel 

· Santa Clara Valley Transportation Authority 
3331 North First Street, Cw2 
'Sari Jose, CA 95134 .. 1906 

Micki Callahan 
State Mediation/Conciliation Sel'vice 
455 Golden Gate A venue, 8th Floot· 
San Fnmcisco, CA 94102 

Randy. J ohnese 
Business Reptesorl.tative 
County Employee Management Associate 
1654 Via Alameda, Suite 110 
San Jose, CA 95126 

Vincent Harrington, Esq. 
Weinberg, Roger & Rosenfeld 
~80 GrandAvemte, Suite 1400 
Oakland, CA 94612 

· · 

. Jet·llou H. Cossack 
Arbit1·at6r, Mediator, Factfinder 
3231 Quandt Road 
Layfayette, CA 94549 

Keith UdeLrte 
Organizing Dit·cotor 
AFSCME Distl'lot Counsil #57 
1150 North First Str.eet, Suite 101 
San Jose, CA 95112-4923 

· 

' 

Kaye L. Evleth. 
Chief Administrative Officer 
3331 N, Fit•st Street 
San Jose, CA ~5134 ... 1906 

I 
. I 
! 
t 
I 
' i 
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I I ~,., 

I deolat•e under penalty of petjm-y that the foregoing is tt·ue and ;ol'l'ect) and that . this 

declaration wus exectJted at San Francisco, CalifOl'nia, on February 6,,04. 
. 
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3 . - ~'12~ 
4 · Ollie J, Kinsey, Declarant 
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..... . . 
Jerllou H, Cossack 
Arbitrator, Medlatot·, Fnctflncler 
925-939·1904 

~ 
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PROPOSED PEClSION AND ORDER Oli' THE HEARING dFFICER 

In The Mntt~r Of A Contt·oversy Between: 

SANTA CLARA VALLEY TRANSPORTATION 
AUTHORl'I'Y (VTA) 

Employet· 

and 

COtJNTY EMPLOYEES MANAGEMENT 
ASSOCXATlON, (CEMA) Affiliated with 
OPERA'I'lNO ENGINEERS LOCAL UNION NO. 3, 
WOE, AFL·C!O 

Incumbent Union 

AMERICAN FEDEHATION OF STATE, COUNTY 
AND MUNICIPAL EMPLOYEES (AFSCME), 
Local 101, AFL-ClO 

Petltionel'. 

) 
) 

. ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

---·~·~-..-----~-~~--) 

APEIM .. BANQgS,: 
For the Employer: Suznnne .B, Gifford, Esquire 

Gemll'al Counsel 
Riohard A, Katzman, Esquire 
Assistant Oenet·nl Counsel 
Santa Ciani Valley 'l'ranspot·tation Authority 
3331 Nol'th ~irst Stt·eet, C·2 
San Jose, Qallfornla 95134·1906 

For the Union: · Vlncent A. Hardngton, Jr., Esquire 
We!nbet·g, Roger & Rosenfeld 
180 ·omnd Avenue, Suite 1400 
Onklnnd, CA 94612~3752 

For the Petitioner: Shelln 1(. Sexton, Bsquh·e 
Stephen. A. So1nmers,, Esquit·e 
Beeson, Tayer & Bodlne 
1404 Fnmklln Street, Suite 500 
Onklancl, CA 946.12 
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The Undersigned Headng Officer Issued u Preliminary Decision on Novot,nber 

1"/, 2003. That Preliminat·y Decision, n copy of which is appended, Is Incorporated and 

adopted t~s part of thls Proposed Decision and Order. 

r. 
A. hearing was held on November 24, · 2003 In San Jose, California. The parcles 

stipulated·: (1) The unit defined in the oolleotlve bargaining agreement has been 

1'eoognlzed by VTA: (2) In Case Number 95 1495· the Director of the Department of 

Industrial Relations certified CEMA as the collectIve bargaining representative fot·· 

the unit described In the collectin btu·galnlng agreement; and (3) At all times 

thereafter, that unit has·, been continuously recognized by the Employer as the 

bargaining unit for supervisol'y·administrative employees. 

. VTA t•aised certain arguments in addition to those addressed in the Pt·eiimlnary 

Decision. The Henl'ing Office!' determined· these constituted a motion for 

reconsideration. 'fhe Director of the Department of lndust!'ial RelatloM, In the BART . 

decIsion,~ . determined the enablln~ legislation of the Southern California Rapid· 

Transit District Act and the enabling legislation of VTA were Identical and' required 

·the most. dgorous · adherence to relevant federal law. VTA asserts that the· •·ecent 
. . . 

enactment of AB 199, expressly. granting bargnlnlng l'ights to supervisot\s of the Los 

Angeles ·County Metropolitan Trunsportat,lon ·Authority (successot' to Southern 

California Rapid Tnmslt District), establishes that supet'visors in that ti'anslt district 
' 

did not p1·evlously enjoy bargaining rights. It therefore follows, acool'ding to VTA, 

that the legislature did not Intend to gl'ant VTA supervisors and managers 

bargaining un.lt rights. 

CEMA ·responds thnt Al3 199 Is h·rtdevunt. It deals with n totally separate 

employet', does not say anything about existing la\~, und is not. even in effeot yet. 

AFS CME , joins CEMA' s assertion of Jn·elevance and· adds that there was no. 

/fl: the Matter of a Con11·oversy between San Francl.voo Bay Area Rapid Transit 
Dlstrlcl and United. Pr1blio Employees, Local .790, and Amalgamated Transit Union, 
Local 1 SS5 (1993), · 

2 
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.... . . 
evidence about the llt\derlylng bargalnlnS' relationships within which to evaluate 

the Import of the . statutory ohnnge. The intent of AB 199 was to place these employees 

undc:H' the jul'isdlctlon of the Public Employment Relations Bonl'd, not ·to grant them 

pt:evious\y denied bnq~nlnlng l'ights. . 

VTA also asserts Herman v. County of Los Angeles, 98 Cal.App.4th 4_84, 119 

Cal.Rptl'.2nd 691 (2002) precludes finding nil federal law · e.xcluding supervisors and 

anaged;~ irrelevant. Neither CEMA nor AFSCME had the opportunity to review this 

case and took no position . with t·espect to it. 

· 

m

XL 

The parties agreed the election should be conducted by :mall ballot. They 

fut•ther agreed that the ellgibtlity out· off date is November 14, 2003. 

UI. 

· X do not flnd either of VTA's additional' aq~uments persuasive. With resp.eot to 

the recent enactment of AB 199, thet·e Is simply not enough evidence to evaluate the 

intent of the Legislature t~n~l the Implications, if any, for VTA. The history of 

bargaining ln tl1e Los Angeles Distt'ict is unknowt\. The explanation advanced by 

AFSCME of the rnotlvMing reason for this legislation is viable. 

In the Herman case the Cout·t reasoned the' agreement reached between the Los 

 Angeles County and the· Los Angeles County Mett·opolitan Transportation Aut.horlty 

(MTA) when MTA abolished Its pollee force and contracted with tho County to provide 

law enfat•cement services was plainly Intended "to ·make su1·e no employee of the. 

M'tA's pollee department . would be left jobless" as a result. The Colll't found no 
. 

ambiguity in the language of the · contl'act between' the County and MTA. I would· 

agree with VTA that the an.alogy ·could be apt if the enabllng PUC legislation a.t Issue 

here stnted that "all" federal law. and administrative practice were tci be applied in 

detcrmitting bnq;~atnlng ·units. Thut· Is not the case, however. PUC Section 100301 

mandates nppllcatlon of "1•elevnut fedet•n\ law and a~mlnistratlve pl'nct!ci)", Where, 

as het·e, thel'e Is a significant diffet'enoe between the PUC . legislation and thflt of the 
. '· 
NLRA In te1'ms of the gnmt of substantive dghts, federal law i.~ not determlnMive . 

·

. s 

! 
·j 
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Fot· the reasons set forth above and .in my Preliminary Decision, and bnsed on 

.my alJthodty as set forth in Title 8 of the California Code' of Regulations, Section 

1585~, and the stlpul!ttlons of the parties, l conclude 

1. The unit within which an election sh11ll be held pursuant to 
the petition fot· cer'tlficatlon/decertificatlon filed by AFSCME 
Is th!lt certified· by the Dll·ector of the Department of 
Industdal Relations in Case Number 95 1495 and described in 
the Memorandum of Undet·standlng between VTA and CEMA' 
effective June 21, 1999. to June 8, 2003. 

2. The motion of VTA to exch1de supervisors and manngers from 
the barg~lning unit is denied. 

4 

Respectfully s.ubmitted, · 

.(;)u4d~< 
· ,{r;l! H. Cossack · 
Heal'ing Officer 

~l-H e>lT A 

; . 
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Submitted this 4th day of December 2003 
Lafayette, Califot•nla 



Jel'llou H. Cossnck 
Arbitrator, Mediator, ·Factflndei· 
925·939·1904 

.... 

PRELIMINARY DEClSION OF. THE HEARlN"G OFFICER 

ln The Mattei' Of A Controversy. Between: 

SANTA CLARA VALLEY TRANSPORTATION 
AUTHORITY (V1'A) 

EITlployet• 

nnd 

COUNTY EMPLOYEES MANAGEMENT 
ASSOCIATION, (CEMA) Affiliated with 
OPERATING ENGXNEERS LOCAL UNION NO, 3, 
lDOE, AFL·CIO 

lncumbent Union 

and 

AMEIUCAN FEDERATION OF STATE, COUNTY 
AND MUNlClPAL EMPLOYEES ·(AFSCME), 
Local 101, AFL-ClO 

Petitioner 

) 
) 
) 
) 
) 
) 
) 
) 

· 

. 

') 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) ____ _......,,..........~ ............ ----~·--.,._--) 

APPEARf\NC6S: 
For ·the Employer: Su1.anne B. Gifford, Esquire 

General Co~msel 
Richard A. Katzman, Esq\lit'e 
Assistant· General Counsel 
Snt\.ta Ch\l'a Valley Transportation Authority 
3331. North Fh·st Street, C·2 
San Jose, California 95134-1906 

For the Union: Vincent A. Harrington, Jr., Esquire 
Weinberg, Roger & Rosenfeld 
180 Orano Avenue, Suite 1400 
Oakland, CA 94612~3752 . 

Fol' the :Petitioner: Sheila K. Sexton,. Esquire 
Stephen A. Sommers, Esqult'e 
Beeson, Tayer ·& Bodine 
1404 Ft·anklln Street, Suite 500 
Oaklund, CA 94612 · 
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The Santa Clara County Trnnsit District Act wns passed In 1969. 1 ·It was last 

amended during the 1995-96 leg!slatl ve se·s~lon. 

The pertinent provisions of the Public Utillty Code, the govemlng leglslatlori, 

are, 

100300. Employees shall huve the right to self·orgunizatlon, to 
form, Join or assist labor ot'glmlzutlons, to bargnln collectively 
tht•ough representatives of their owti choosing, and to engl:\ge In 
other concerted actlvltles for the purpose of .collective 
ban?:ainlng or other mutual nid or protection. 

100301. Any question which may arise with respect to whether a. 
majority of employees In an appropl'!atQ unit desll'e to be 
represented by a labot• ot·ganlzatlon shall be submitted to the 
Dli·ector of· the Department of Industl'lal Relations. In resolving 
such questions of representation inctuctrng the determination of 
the appropriate unh or units, petitions, the conduct of hearings 
and elections, the director shall apply the relevant federnl law 
and adminlatrative practice developed under the Labor 
Mnnagement Relations Act of 1947, as amended, and for this 
purpose shnll ad<)pt appropdMe ntles and regulations. , , , 

100307. (a) Chapter 10 (commencing with Section 3.500) of 
Division 4 of Title 1 of the Government Code is not applicable to 
the district. 3 

(b) The umendments to this ·section made at the 1995·96 
Regular Session are not intended to rnodify, and .shall not have 
the effect of modifying, an existing bat·galnlng . unit 
determlnntlon made by the Depat·tment of Industrial Relations 
puJ'SUant to Section 10030 l.. 

100309. To the extent permitted . by Jaw, and until altered or 
revoked M pt•ovlded by lnw1 the district shall grant recognitlort to 
those employee organizations which served as the l'ecognized 
representatives of the formet• county employees described In 
Section 100308 immediately prior .. to their employment by the 
district. 

The dl"strlct shEdl assume and observe all apillloable 
pt·ovlsions, inolud,lng wages, of existing written. memoL'anda of· 
understAnding ln et't'eot between the county and the above 

See f(>otnote 5, at page 11, of the Tentative Decision of the Dlt•ector of lndustrll~l 
Relations In the Matter of a Controversy b61Ween San /i'i'cmclsco Bay Area Rapid 
Transit District and United Public Employees, Local 790, and -Amalgamated Transit 
Union, Local 1 SSS, 

Known as the Meyers-Millas-Brown Act, 
2 
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rec.ogniMd · labor organizations 
~ 

.fqr · those 
. 

former ·county
employees descdbed In Section 100308 who are employed by the 
district in positions which would htwe been covered by those 
memoranda if the employees had ~ernfllned employed by the 
co~mty, , .. 

 

In Case Number 95 1495 the Dit•ector of· the Department of lndustdal Relations 

cortlfled CEMA as the collective bargaining representative for a unit defined as: 

All olnsslfied and unclassified (}mployces In the coded 
classificntlona, and the positions held by such employees, In the 
Super:vlsory-Admlriistrative bargaining unit, who transfet'l'ed to 
the. District effective aa. of .Ta:nua~y 1, 1995, as a result of the 
statutory· l'eorganizatlon mundated by Assembly Bill 2442 nhd 
who, prior to the transfer, held positions covered by n labor 
agreement in effect b11tween County Employees Association and 
the County of Santa Clat'n. · 

The most recent collec.tl ve. bargal nlng agreement between the Employer and 

CEMA was a memorandum of understanding effective June 21, 1999 to .June 8, 2003. 

The preamble of the memorandum of understand~ng contains the following 

parag!'aph: 

VTA 'and CEMA acknowledge that Public Utilities Code Sections 
100308. and 100309 were enact!3d effective January 1, 1995, 

. pursuan~ to Chapter 254, Statutes· 1994 · ("A'B 2442'1), and that 
pllt'S\Iant there to certain employees formerly empl<)yed by the 
County of Santa Clarn wet·~ hlt•ed by VTA, anp this 'Memorandum 
of Understanding, and· Its appendices, are intended to, and do, 
among othe1~ things, implement the provisions of Section 100308 
and 100309. · 

On March 6, 2003 3 AFSCME flied a petition fo'r certlfiontlon In the above. 

described unit, On March 21· Thomas Nagle of the California State Mediation and 

Concillat\on Service veri fled tht\t AFSCME had submitted n · sufflc,ient sho~vlng of 

hw.west to require an election, Mr. Nag!¢ fut•ther advised· that the incumbent union, 

C¥EA, affiliated with. Oper.~1ting Engineers, L<iclll 3, had flied u complaint un~er 

Article XX of th~. AFL·CIO Constitution and that further action on the petition would be 

deferred pending resolution by the AFL·ClO. 

Va11ey Transportation Authority flied n · petition to clarify the bal'galning unit 

on April 1, · seeking to exolud11 supervisot·s and mannget·s. On April 23 Chuck CE1ke, 

il Hereafter, nll dat~s are 2003 unless otherwise specified. 
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Acting Director of ·the Department ·of~ Industd'al Relatim1s, dismissed without 

prejudice the petition to. clarify the bargaining unit, t'elying on the Rules nnd 

'Regulations of the National Labor Relations Bourd (NLRB) which bar action on a unit 

clarification petition while there is a question concerning representation pending .. 

The AFSCME petition. t'aised a question concerning represenuitlon. 

bargaining The submitted the Employer a new petition to clarify U).\it on 

August 7, again asserting the Inclusion of super·vlsors and man&gers in the 

in unit. 'I' he bargaining unit it•t·emediably poisoned ·any election conducted that 

Etnpioyet'' s petition wa.s again reJected by Acting Director Cake on September 5, again 

re191ng on NLRB Rules and Regulations baring notion. on a unit clarification issue 

while a question concerning representation exists. 

· ·

On October 6 the undersigned was appointed· as henrlng · offloe1' in the matter 

described as "Petition fol' Certification (AFSCME)/Santa Clara Valley Transit 

Authodty", The hearing officer was directed to 

, , . deteml!ne whether an electio11 is to be held, and, If ~o, the
appropriate unit or units within which auch election shall· be
held and the categories of. employees who shall be ellgible to vote 
In such unit ot• units. · 

 · · 
 

Following a confet'ence call with all pal'ties and in accrml with the briefing 

schedule . therein agreed upon, the h~adng officer directed the parties to submit 

briefs setting forth their respective positions ort the scope of the he11dng scheduled 

fot· November 24 11nd 26. Provision was. also made for l'eply briefs. All reply briefs 

were received on November 13: 

f.Qait\QUS o[ the 'fgl'tl.!l.s 

Snntn Clara Y.al.l.tl~ 'rtfltlstuu:JJltlou Anthiu·lty (V';l'A). (.Citations omitted.) 

The ol'gnnic law governing the determination. of appt•opdute ·units and 

subsequent bm·galning requires the Departmeynt of lndtt&trlal Relations to apply "the 
~ . 

relevant feder11\ .Jnw and administrative pt•actloe developed under the Labor 

., 
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.... . 
Management Relations Act of 1947, as ntuen~ed ... ," Only federal la.bot• law, not stnte 

labor law Is applicable: Public Utility Code § 100307 expllcltly exempts the ·Employer 

from the Meyers-Mlllas"Brown Act. The. Depat'tment 1s. decision respecting a 

t'epl'csentation question . at VTA must be completely conslstert with fedel'al labor law. 

The current unit within which an election Is sought includes t'ou~h\y fo!'ty 

ranl<-nnd-flle employee~ and more thnn two hundred .fifty supet·visory .and 

managednl employees, Allowing agents of management, supervisot•s a.nd mt\na.gers, 

to vote violates the labol'atory. conditions l'equlrecl and the right of rank·and-file 

employees to freely choose whether to be. rept·esented, and if so, by whom. 

Allowing a unit with the grOiis ovet··weightlng of sttpet·visors and mnnaget·s 

c!enrly constitutes an uilf.alr labor Pl'actlce in that It Is an employet' dominated 01' 

assls ted bt.ll'gain'ing. unit, Allowing .~uch a unit also exoeeds ·the ·DOptH'tment' s 

judsdlotion, because the Department cannot . compel the Employer to burs.a.ln wlth ~ 

unit of $Upe1'V!SOI'S, 

ln the 1993 decision In the Mattet' of a Controversy between San Francisco Bay 

Area Rapid Transit District and United .Public Employees, Loaal 790, and Amalgamated 

Transit Union, Locczl 1555 (hel'eaftel' refened to as . the BART decision), the 

Department has already determined that In resolving representation questions at 
VTA It must apply the NLRA. When the NLRA is applied, sttpervisors .and managers 

may· not be ln~luded in a bargaining unit and may not vote In an election, 

·

·The Initial stnblllzlng statute when VTA was created, requiring VTA to assume 
. . . 

extant memoranda of understandings between Santa Clara County and employee 
\ 

organizations, does not trump and repeal the clear legislative commund for the 

Department to apply the NLRA to VTA. ~tandard l'ules of stattltory const1·uctlon do. not 

allow · fot· such an extraordinary lmpllecl repent. Further, the legi~lature lis recently 

ns thls yea1' reaffirmed its determination that VTA mllst adhel'e to the NLRA. Federal 

law, as the Department in the BART decision observed, allows the supervisory issue to 

be raised at any time. 

Both of VTA' s petitions for cladflcation were dismissed, without prejudloe, by 
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the Department. What the DQpftrtment &elegated to the henring officer la the 

determination qf 11
• • , the appt•oprlate unit or uni~s within which such election shall 

be held and th~ cntegodes of employees who .sht111 be eligible to vote. . , ,11 

Supervisors and managers must be burred from v~tlng for the reasons set. forth 

nbove, None of the cas~s cited by CEMA .are relevant because none denl with the 

problem of non•statutory employeos In a bnrgalnlng unit, nor· wlth the unfair labot· 

practice of hovln.g management's ag~nts, supervisors and mnnager.s, participate !n 

eleotlons with rank-and"file employees, 

The Deptu'tment does not have judsdiction to compel VTA to recognize or 

lH\rgain with 11 unit · contalnins supervisot·s or managers. The Department should 

determine that only statutory employees may vote. 

f4inntY Ttn:tplo~ees .Mrumgrummt, A~Qclatlou_....i.C.IJ:..MAl,.. Affiliated willL... 
~.Un~ EnglneQrs LQQ.lli~Qu.I.Q.u.__N.Q~ 3, , WO,..lh. .• .AJi:..L.:.C.l.Q. (Citations omitted,) 

The order refei•ring this matter to· the. hearing officer does not Incorporate the 

employer's unit modiflclltion pet!Uon: Acoot'dingly, the headt~g officer is t'equested 

to :issue u ruling in._~, pr~cluding the offet· by VT~, or any of the parties, ot'. 

·evidence offered . beo~HlSC of its tendency tO ShOW thnt the existing representation 

unit should be modified, or clo.l'lfled, to exclude from It nny c\usslfication of 

employees, <H' Incumbents, presently included within the existing unit, 

Any election conducted the AFSCME decet•tiflcatton/oertlf!catlon petltlon 

must be conduot(ld within and among 'the employees nsslgned to the barg~lnlng unit' 

which Is. ¢urrently certified ot• l'ecognized, . The decerttflcatlon procedure, to the 

extent It challenges a union's ongo.lng recognltlonnl status, and Its support nmong 

th~ employees affected, must reflect the view of the entire ·existing oollectivt:J 

bargaining unit, and riot just a portion, o~ modified ve1'sion. of that \l!lit. The only 

q~1estlon before the headng officer Is what is the p(esen'tly recognized ll'nlt. The 

he1\t'lng officer should issue a second rullng In ·~limine precluding the tendet· of riny 
'· 

evidence offered to show that some unit other than the presently recognized unit 

on 
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covered . by the pt·esent collective bnt·gni1llng agreer\1ent Is th.e unit In which ·a 

deoel'tlficntlon elect·ion should be dlt·ected. 

Any evidence offered to show that the unlt presently recognized . should be 

modified to exch1de so-called "supervlsot•y'~ employees should be rejected because it Is 

not ~'re!evlmt''. · Federal cases exoludin~ supervisors from representation, and 

therefore · from bargaining units, is not applicable to the ·tabor relatloi1s of the 

e111Ployer. The Director in the l3ART ·decision has determined there Is no "relevant 

law or adminlstt•atlve practice" which · hM arisen undct' the LMRA that relates. to the 

representation rightll of superviao!'S, because of the marked differences between the 

statutory definition of ·~employee". 

VTA was obligated to recognize the employee organizations and existing 

collective bargaining a8t'eements of Its predecessor, without reference to or 

distinction between supervisory and non-supervisory employees, By virtue of its 

enactment of other legislation dealing with public employees ln the state, it is 

obvious the. leglslatme know~ how to distinguish between supervisory, managerial 

and rank-and-file employees. It has not. done so in the enabling legislation 
' ' 

governing labor relations at VTA. One oqnnot invent statutOl'y exclusions fl'OIU 

substantial labor rights which the leglslatul'e· itself hlo\s· not created when It ·created 

the bargaining rights at issue. 

'l'her~ has never been an hlstol'ical exclusion of supervisors from this 

l;>argalnl\1g. unit,. there Is no statutory basis for excluding them ·from the unit, or 

from representation rights, and the Director has previously determined, ln the BART 

decision· Involving an analogotls situation· a·nd un·det• the· same set of t'eglllatlons, thni 

there is no r~l.tlvnnt federal lnbor x·~latlons authol'ity which would support the 

exclusion of supervisory ~mployees from collective bnrgninlng rights unQer this 

statute, 
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A met• I ca,u ,.,...J~M.!ltatioJL-...!lf,,..._Sl!!14~~rul~~~. 
~~ol 101, AFL-QlQ (Citations omitted.) 

For both prooeduml and substantl ve reasons 1 VT A 1 s attempt to sevet· the 
" 

supervisors and managers from the bargaining; unit is lnappropdate. The headng 

office I' ha$ not been vested with jt~rlsd lotion over VTA 1 s modification petition, but 

!'ather Is vested solely with regard to the issues related to AFSCME's election petition. 

Assuming arguendo that the nppwpdateness of supet·vl.sors and managers In the 

existing ·bargaining ~nit Is p1:operly · befot'e the. heating officer, the historical and 

legal basis for appropl'iate unit determinations ln. transit d(atrlcts leads to the 

conclusion the existing unit Is appropdate and should be upheld. 

Labor relations at VTA t~t'e governed by Publlc Utility Code § 100300, et seq. Thnt 

code section doe~ not dlstlngulsh between supervisors a~d l'nnk·and·flle employees 

'in any manner. Neither do the regulations promulgated by the Director o-f the 

De.partment of Industrial Relations to. cel'tify and· clarify baq~aining units In the 

various transit au.thol'itles. 

'fhe . ·Code and corresponding regulatlonll Instruct the Dh·ector to 

"apply relevant law and ndmitiistrntive practice developed under the Labor 
I • ' ' • 

·Management Relations Act, 1947, as amended." The NLRE ls without ju.rlsdiction to 

certify bargaining units which· contain cel'ta\n lndlvlc)uals who do. not t'it the 

definition ~n the LM~A for "employee", The Public Utlllty Code (PUC) and DIR 

l'egulattons diverge from the LMRA in. regard to t1·eatment of supervlsot'R, Whet·eas 

the LMRA speolflcally excludes supervisors from the definition of employe~, the DIR 

regulations and the PUC do not. Further, the industt'Y p1;aotlce is that transit districts 
I 

throughout Callfomia regulal'ly recognize and negotiate collectively with supervisor 

units and mixed supet·vlsor/non-supervlsot; units. The PUC covering VTA employees 

is not in accord with the LMRA on this issue· and thus the LMRA is not l'elevant, 

consistent with the Director's conofuslon ln the BART decision. Since there Is no 

qunlification to th~ term 11employee" in the PUC provisions· . applicable here, as there 
l 

is in the. LMRA1 the tet'm embl'itces supervisory and managerial, us well as nott• 

enabling 
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. . 
supervisory 1 employees. Indeed, supervlsot•y~ employees wet·e determined to be within 

the meaning of "employees" under the NLRA until it WAs umendecl in 1947 to 

expressly exclude them. 
• 

VTA's · assertlo11 1'ank·and-file ·employees may not be pla<red In a bargaining 

unit along with supervisors and mnnaget•s. Is ul)supported by the law. The enabtlng 

statute prescdbes no inherent limltatlo.n with t·eg(trd to mixed nmk·atid·flle and 

supervisory units, The heurlng officer should not presume a limitation where none 

exists, 

VT A has barguined with its mixed rank·and-file, super.vlsory and managerial

unit fol' many ye'ars .nnd over succe.sslve collective bargaining agreements, By its

conduct VTA hus waived its right to challenge the appt·oprlatene~s of the unit. This

asset·tton is buttressed by the fact that the 1995/1996 amendments to VTA's enabling

legislation. wen~ not intended to modify or have the effect of m.odlfytng· a.n flxlstlng

bargaining unit determination made by DIR. 

 

 

 

 

 

;QISCUSSlQN 

There is no pending petition for oladfloation of t~e bargaining unit currently 

· rept•esented by CMEA and sought by Af'SCME. Both VT A~filed petitions for 

cladf\catlon 
. 

have been 
' 

dismissed by the Acting Director. . 
The issue of whether nn election may be. conducted and the results certified by 

the Director in a bargulnlng ·unit including purported supervisors and managers ,is 

not th~t·eby t·e~olved. If, as VTA asserts, the enabling legislation requires ~doption of 

NLRA substantive law, .the Dlrectot· would be preclu.ded from certifying a bt\l'galning 

uhlt containing supervisors and managers, It WOllld be necessary to hold an 

evidentiary hearing to determine which, if any, of the persons .in the existing unit 

were supervisors ot• managet·s, V'I'A's rellance on NLRB .precedent, however, is 

misptuoecl. 

· The LMRA both defines the term supet·visot• and provides t'o1· 'the . exclusion 9f 

supervisors from bargaining units and from the Act's protection. Thet·e ls neither 
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definition .not• preclusion In the enabling P('C legislation appllonb!e to VTA, nor may 

either be Inferred. Where, as here, th~re. is n significant statutory difference 

between the enabling legislation of the LMRA and that of the . PUC, LMRA precedent 

cannot control, Le,, it. ls not '.'relevant11
• Nor does the recent ennctment of AB 1064 

rendet' LMRA preoede.nt on supervisors and managers detennlnatlve. AB 1064 

munc\ntes appllcatlon of the LM.RA. to pension systems In the 'publlc trnnsit indllstry, 

It has no bearing on bargaining rights· at' unit ~letel'mlnations, 

VTA misconstrues the Import of Public Erpployees of RlverJide •Clty v. City of 

Riverside, 75 Cal.App.3d 882 (1'978), Altholigh this ·caae i!lvolved the Meyers·Milias· 

l3l'Ow·n Act, ·the critlcnl holding relevant to the present mattet' Iii the analysis of the 

effect of the statut,ory differences between LMRA nnd Meyers"Mlllns~Brown with 

respect to supervisory employees, Slgnifiountly, the court reasoned, 

. , ,[Meyers·Mlllas-Brown] extends organizational and 
rvpres·entation rights to llUpervlsol'y and managerial employees 
without regard to their position In the administrative hierarchy .. 
The act Is silent about their unit placement. 'l'he Californta 
Leglsla\Ut'e thus minimized the· potential or actual oonfll9t of 
Interest that, as mentioned ln NUW v. Belt Aerospace Co, (1974) 
416 U.S, 267, 271-272 [94 S.Ct.,1757, 40 L.Ed,2d 134, ·141·142], was the 
basis fo,r the total exclusion ·of n.Hinagement employees that 
obtains ~1nder federal law. 

P.UC Section 100300 extends the right of orgtHllzutlon and representation to 

employees without res-trlotlon, including to supervlsot·s nnd· manuget·s. This 

construction of the enabling PUC legislation !s consistent with early .NLRB and cout·t 

decisions, which slmllarly extended bargnining rights . to supervisors . . and managet·s .. 

prior to the 1947 Tuft Hartley ~mendments. See Packard Motor Car Co, v. · NLRB, .330 US 

485 (1947), the Supreme Court decision which prompted the· 1947 amendmenta 

.r'everslng lts holding, and the Court's lengthy discussion In Bell Aerospace,· ~JW..I.B..· 

. 

Absent evldenoe to the contt•ary, it is to be presume.d the Legislature was 

knowledgeable about th@ composition and struoture of tt·anslt. burgillnlng units when 

It passed the PUC provisions. here hi question', The Leglslattire mandated bargnlnlng 

ln the vew unH V'rA now challenges, The Lestslatut·e, however, consistent with its 
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other ventures into public sector collecftve bu1'guin,lng, has detet•mlned that the 

pdvnte sector model e~cludlng supel'visors and manugeJ'S from rept•esentat!onnl 

rights is not the most desirable public policy, The Legislature placed the impl'imature 

of approvnl on the existing bargaining unit. 

Various Cullfomla com·ts have recognized that b~ugalnlng in the public sector 

raises issttes not present in tlie private sector. In International Brotherhood. oj 

Electrical Wotkers, Local 889. v. Lloyd w, Aubt·y, Jr,, 42 .Cai.App.4th 861, 871 (1996) the 

Court of Appeal noted, 

. The evaluation ot' what Is an appropriate unit Involves 
consideration of whethet• the employees of a unit are united by 
·oommurilty of Interest, , , In public sector employment,• !lddltional 
factors to be considered are the employer's authority to lmgnln 
effectively at the level of the tmit and the effect of a unit on the 
efficient operation of the public service. . • , · 

The existing llnlt has been approved by the Legislature. The goveming c.ode 

has been amended with the specific admonition, at Section 100307(b), that the 

amendments not change the existing bargaining unit determinutlon made by the 

Department of Indllstdal Relations. That determination described the existing unit,· It 

shall not be disturbed. 

Accorcllngly, for ·the t•easons set forth above and based on my authority as set 

forth In the Directot•'s October 6 appointment of the undersigned as hearing officer, 

. 1 Issue the following 

£j•e1Jmlnnt•y er..o.n,ruJ,lHl Decld.Jm, gnd .Ql'de~c 

1. The ·appropdate unit within .which an election shall be held· 
pursuant to the petition for certificatlon/de~ertlfioatlon filed 
by AFSCME is that oet•t!fied by the Director of the Department·
of Industrial Relations in Case Number 95 1495 and ns 
descdbcd In the recently expit•ed Memorandum o.f 
Understanding between V'rA and CMEA. 

 
. 

2. The motion of Employet' VTA to exclude supervisors and 
managers from the. bargaining unit ls denied. 

3. The motion !n itmlne, of CMEA to ·preclude evidence· offered to
show the existing representation unlt should be modified to 

 
· 
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exclude from It any cln~lflcation of employees presontly
Included is granted, 

 

4. The motion in !lmioSJ of CMEA to preclude the tender of a'ny 
evidence offered to show that some unit other than the 
presently recognized unit covered by the ~present collective 
bntgaining agreement Is the unit ln which a decertification 
election should be directed is g1·anted. 

R~spectfully submt;ect, 

(~/J. ~4' 
. J~{'~-l. ~ossack . · 
Hearing Officer 

Submitted this 17th day· of November 2003 
Lafayette,. Callfot'nla 
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Mny 14~ 1997 

Rk:lH\l'd' J. Loftus 
Mkhnel W. Dl'oke. 
Littler, Mcn'd~lson, .Fastiff' & Tichy 
50 West San Fernando Street;· 14tb Floo
Snn Jose,· CA 95113 

. 

.. r 

Vincent A. Harrington 
Vnn l3out'1h Weinberg, Rogers & Rosenfeld 
180 Grand Avenue, Suite 1400 
0(tkland, CA 94612 

Wil.linrn J. Flynn 
Neyhart, Anderson, Reilly &.· Freitas 
600 H.m-rison Street, Suite 535 
San Fnmcisco, CA 941P7·1370 

Robert L. M~tclle'r 
Operating Engineers Local Unlon No. 3 
1. 620 South Loop Rond 
Alarnecla, CA · 94502 

t,.., 

Re: Santtl Clara Transit District - Unit Clarification Petitions 

.Denr -Parties, 

Enclosed is the Proposed Uni.t Clarification Order of Bearing Officer
Jean Gaskill in the 1!1\\tter refened to above. .The decision is hereby 
ndopled as the Director's decision, purstH\tH to the Depal'trne'nt's 
regulations, 8 Cnlifornia Code of Regulations, secti.oti 15855 . 

 

. 
The De.piutm~1nt's regulations, 8 California Code of Regul~\tions, 

sectlon ·15860,, pre>vide thut any ·party mny file a statement, setting· forth 
exceptions or newly disc·overed evidence, together with twq CQpies of n 
suppol'ting brief, wJ.thin 20 dr.tys from the date of service of the. Deoisio'n. 
All othC\l' pmtles rnt1y file ~ response to the cx.oeptions within seven ·days 
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Rlohm·d J. Loftus 
Vincent A. Hardngton 
William J. FlyJ)n 
Robet't L. Muellet· 
May 14, 1997 
Pt\ge 2 

.. 

•"' 

nfter the mailing of the exceptions, ot· 20 days after ·the mailing of .the 
initial decision, whichever is later. 

• ~ely yz: {fL 
L!oyt::!-Aubry Jr.· 

· Director of ·Industl'ial Relation 
7 

cc: Jean Gaskill 
Pete Lujan. 
Vanessa .Ho1ton 
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lN l?ROCEEDlNG~ l3lilFORE t).'HE 

· D!REC'l'OR Ol•' IJ.'HE DEI?ARTMEWJ! OF INDtlSTR:tA:t~ RF.lLA'l'IONS 

STATE OJ.'i' CA!1U'ORNJ.A 

SANTA or.,I\RA COUNTY' 'J:''Ri\NS:I:T 
DISTR:tC'.l' I 

Petitioner, 

v. 

SlDRV:tCEJ EMl?l,o';iElES l:NTERNATIONAL 
Ut-r:!:ON t.OCAL 715 and AMA'LGA.MNJ:EP 
THANSl:'J! UN!ON I D:CVXSJ:ON 265 I 

2\lrTJ-CIO, 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

_,....... . ..,_...,..,...._..._~__, •. __ ......_. ____ ~·--..-·~ 
SANTA O!.rARA COUNTY TRANSIT 
DJ.S'l.'R:CCT 1 

v. 

COUN'l'Y EMP!JOYEES MANAGlEMEN'l' 
'ASSOCIATION (CEMA) 1 AFFILXATE6 
WXTB OPERATING ENGINEERS LOCAL 
UNION NO. 3 and AMAX~~AMA':t'EP 
TRANSX~ UNION, PlVIBION 265 1 
AFL .... c;ro, 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

·---~~··---·-~~-~·~···--·~~···-) 

l?ROl?OSED 
UNI'l.' CLAltf.F:CCA'l'l:ONS 

CONS01~:CDATED PE'J~Iil1:CONS FOR 
Cl,ARr.Ir'lCA'l'XON Olr EXXST:CNG 

l3ARGA:t:NT.NG UNJ.':LlS 

o~ April 17 1 1997, tha parties met at a conferen6e 
. . 

attended by the Hearing Officer and counsal for all the parties, 
I 

1X'he P,\.lrpose of the oonfel:'enoe wa·S to conaiC\er. ana hear a.x-gument 

1 
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on the q.uestl.r.:>n whet'.h~lr any isH·mes framed by the pe.ti ~:ions and 

e~mended pe.t:\.tions f~iled in this case :remaln unO.etel~ll\inec\. 

Having hea~d the arguments of oouns~l and having 

raviawed the pap~rs heretofore tiled in the ~attar, the Hearing 

Officer i$ persuaded that no iasues remain to be decided and that 

the unit olarifiootions sought by the District can be i~sued on 

the baf..:~is of the :Cntarim Decisio·n and suppJ.~.mental .:rnte:r.im 

Decision adopted by the Director on February 27 1 1997 and 

March 17~ 1997 1 respectively. 

Accordingly, the Hmaring Officer proposes that the 

definitions of the three bargaining units involved in this case 

be as follows: 

:r I 

The Unit Represented Ey 
Amalgamated Transit Union, 

Division 265 1 AFL•CXO 

All employe.es i.n p1·oduot.ion, opt;:n:·at:l.ot1 

and fuaintenanoe ~otivities of the Santa Clara 

00U)1ty rrransit District, including drivers I 

~ispatohers ~nd maintenance personnel, except 

employees and th€1 ~)oe;i tioi1s held by those 

employees who transferred to the District 

effective as of January 1 1 1995 1 as a result 

of the r.o.Jtatutory rec!l:'ganizatlon mandated by 

.Assembly Bill 2442 . and who, prior to the 

't.ransfel.N, held positi.ons oove:r;ed by a 1~\bol: 

agreement j,n effect betwe.en Sex·via~ Employees 
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. . 
:r.nteJ:l'Hlti.onal Urd.on x.,oc.'~:\1 715 Mel the County 

·of.. sante~ Clar.a, lo\ncl excluding olel:'i.oal 

supervisors not 
employees, 

" 

prer;ent:ly oovered bY " col.leotive Bargaining 

Agl:'eement with the santa clara county Transit. 

Pistd.ot., and excluding also all o:tassiHed 

superv ;\.sory and 
and 

:l.n ooc;led 

classifications and the po~itions held by suoh 

employees who transferred to the District 
I 

effective as of January 11 1995 as a resuit of 

the statutory reorganization mandated by 

Assembly Bill 2442 · at1d 1 who p:t·.tor to the 

"\:.:r.ansfer held positions covered .by a labor 
1 

1;1greement :i.n e:rfect betwee-n county Employees 

Manage~ent A~aociation and the county 6f Santa 

~lara. 

. 

Whe Unit Re~resented By 
se:rvioa Jnmp,loy~ea :cnternationa.l Un;l.on 

Looal ?;Ul 

All classified and unolmssified workers 

and the in the codmd classifications, 

positions hal¢! by such wo:r.l<eJ;s 1 wi th1.n the 

foll.ow;lng bargaining un:lts; Cler.ioal-; 

Ad~inistrative, Professional and ~eohnioalt 

Blue collf.\r 1 J?ubJ.ic Health Nui·sin9, ·who 

3 

t--~ t-\ \ B \ 1··· .6 



,. 
'• I . ' 

tran<-Jfen·ed to the Dis1~:d.ot effective as of. 

January 1, 1995 as a result of the statutory 

:r.sorg~!n.i.zation l\\l;'lnd~ltod by Ass@.mbly .Bill .2442 

an~, who prior to the transf~r, held positions 

oovere~ by a labor agree~ent in effect between 

.S0rvice Employ~~es Inte:r.nr:rtioMl Union Local. 

716 and the county of santa blara. 

:r.:n. 
The Unit Represented By 

county lilmp:t.oyees Ma,lte~ogement. l\13Soo:Lm.t:l.on 

All classified and unclassified employees 

.in ·the coded alassificei.tions, .~md the 

positi9ns held by such .employees,. in the 

Superv j, sot·y ... Admin istra t tve barged.ning unit t 

who transferred to the District effective as 

of January 1 1 1995~ as a result of the 

statutox·y reo:r.ganizat.:i.on mmndated by Assembly 

Bill 2442 and wh~, ~rior to the transfer, held 

polJJitiol'H.I cove:r.-ed by a labor. agreement · in 

~ffect between county Employees Management 

A.s~wciation end thc·l county of. santa Clar.a, 
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March 17, 1997 

Rl.chard r. Loftus 
Micha~)l W. Droke . · 
Littler; Mendelson, Fnsti£f & Tichy 
50 West San Fernando SttEH:'lt, 14th Floor 
Sem Jose, CA 95fl3. 

VincEmt A. Hanington 
Van Dot.u·gr Weinberg, Rogers & Rosenfeld 
'180 Gx•and Avenue, Suite 1400 
Oakland, CA 94612. · 

Willian.1 J. Flynn. 
N<:1yha1·t, Andet•son, Reilly & Frei~as 

· 600 Hanison Stl·eet, Suite 535 
San :Frandsco, CA 94107w1370 

Robert L. Mueller 
Operating Engineers Local Union No. 3· 
1620 South Loop Road 
Alameda, CA 94502 · 

Dear Parties\ 

Enclosed is the Pmposed Supplemental Interim Decisl.on of Hearing Officer 
Jean Gaskill in the matter roferred·to above. The d(lclston is hel'eby adopted as the 
Directot·'s dedslon, pm·sunnt to the Department's l'egulations, 8 Califomla C,ode of 
Regula tlons, section 15855. 

, 
· 

No excepl1otls to the Intedm Decision will be accepted at this time. 

· The hearing officer will issue an order convening a conference, preferably 
during the month or Apt·il, to solicit the views of the partie!) as to: ('l) whether any 
issues fpnnecl by the peHtlon.s f:il(·ld in this case rl,;!main u.ndetennined and (2) 
whether the taking of any evidence is necessary to allow the· hearing officer to 
detGl'n.line any l'ema;ining issues . .If it appears likely that an addiHonal evidentiary 
hculng will be ~'\tileded, the heal'ing officer at the April conference wlll also hear the 
views of the parHe:~s as to whel'hel' the filing of exceptions to t,he lnter.irn Decision 
shall be permitted prior to the convening of an an additional headng, or, in the 

,. 



,. 

.• 

Hlch!U'd J. Loftus 
Vincent A, Hurrlng\on
Wlllam J, Flynn 
Rol.>et't J.,, Mtlellm· 
March '1'7, 1997 
Pago2 

 . 

. .. 
' ' 

~\1terrmt1ve, whether the filil"Lg o£ exceptions shall be permltted only after issuance of: 
the final dedslon in this. matter, deciding all issues l'alsed by the pending peHtions. 

Notice of the date, time and place of the second part of the hearing will be 
served on all parties by the heal'ing offiGer. . 

Sincerely yo1.u·s, 

Ulr~ W, Aubry, )r. 
Dire tol' of Jndust!.'ial Relations 

cc: Jean Gasldll 
Pete Lujan 
Vanessa Holton 

.. 
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1. 

2 

4 

5 

6 

7 

8 

9 

REQ.OF__Qp~_s..trJw:.~!lLJi¥-Mb.T-1! 
(Code Civ. P~oc, §§ 1013a, 2015.5) 

BANXlLCfJ8./3A....QQ.ll1'lT.Y....!rM~lW£E:C CT -Y.~...Jl}4l8YX CE .EN~l:,,QXl!J,M 
lNlJ~;~t.Q!I.IDJ.:,~.~--ELt;, .. JAL. " 

. :r am ci:mploye\"1 :ln the City end County of Scm Francisco, 

Califo:mia. J: arn ove:r: bhs age of eighteen yea:cs and not a party to 

the wit.h1.n l'wt;i'onl my bl..tsinE?fla address iFJ ~5 F:r.emont Street·, Suite 
' ' 

450, San Francisco, Califol:'nj.a 94105. On hi'ebrua:J::y 28, 1997, I ser:ved 

the following aocument: v~opomed Xnte~em Deaision Of Hea~ing 

O~ficer Jean Ga1ki~ on :the parties, through their·attorneys of 

record, by placing tr\.le copies t;:.he:~:·eo·f ~.ri sealed .envelopfils ·addressed 

as shown below for service as clesign;;)t.ed below: 

1,0 

1:1. 

12 
(A) !.3:l....E.it.lilJ;;_J:Ll~.~·M.<lU: r am ree-).dilY fam:i.liar .vd.th the practioe ot: 

the Department of Industrial Relatione, Office of the Director 
r.1egal ·Unit., for the collection and P:t'ooessing of cor:res;pondenc~ 
for mc$.:lJ.ing with t.he Unl.ted States. P.ost:.al Se:r.vicfe. I .caused 
each such .envelopr:~, with f:i.:r.'st··olass }?ostage thereon fully 
prepared, to be deposited in a recognized place of deposit of 
the U.S. Mail in Scm. Francisco, ca:lifo:r.nia, fo:r. co1lect:.~.on and 
mailing to the of:E:I..ce of the add:x:·Gssee on the dat.e ·shown hel:ein. 

13 

14 

· 15 

16 

,17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

VROOV OF ~BRVXCffi ··l•" 
£.~("\-\iS() 2> 
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S'l'/Vl'E OF' CAL! I~ORNJ:A 

SAN'.L'A CLARA COUN'!"i TRANSIT 
DIS';rRICT 1 

l?eti tioller 1 

v. 
SElW:rClll EM.P.LOYEES ::CN'l',\1!\l:mA'I'lONATJ · 
UN!.ON LOCI\:W '715. and AMAI~GAMATED . 
TRANSIT UNION, DIVISION. 265, 
Ali'T.J-CJ:O, 

Resp.ondente.l. 

. 

)' 
) 

~ 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

~·.........:....-.. ' __ ...;....------:-"~ 
SAW.t'A CLARA COUNT'i 'l'RANSJ.'l

1 

DI.STRICT I 

Petitioner 1 • 

~ v. -

COUNT'i EMPLOYEES MANAGElMimT 
A.SSOC!l-I.T:tON (CEMA) 1 Ali'l~:rr~):M.'ED 
WI'I'H Ol?ERN.J.liNG ENG~NEEl'<S LOC.MJ 
UNION NO, · 3 and AMALGAMA'l'ElD 
TR:ANSlT UNION 1 DIVISION :?.65 1 

AFL-Cl0 . 1 

'Respondents. 

) 

) 

~ 
) 
) 
) 
) 
) 
) 
) 
) 
) 

' ) 
·) 

.,_......-.-~--~ ~ .......... ~ ............ --...... ) 

SUPPL}.!;MEN'l'AL 
PROPOSED INTERIM DEOISlON 

AND AWARD 

CONSOLIDA'l,ED l?ET:UI'!ONS :J!'OR 
cU:...RJ::tr!CArL':J:ON OF EX.:CSTlN<~ 

BARGAINING UNl~S 

':r.'he director h~lS ObSel:Ved that 1 in the l?ropoaed !nt:erfm 

oedsion and Award issued by t.he Hearing .of.Hoel: on l!'ebruary 5 1 

:L 

CL\c~hJ3tT i3 · . 
•. 



.... . . 

,. 

 Whether, upon the expiration of tha existing 
labor agraaments between the countyftnd BEIO 

· ~nd CE~.t>., which ag:reements were adopted by 
.the District as a result of the statutory 
reorganization, the obligation of the· 
nistriot to recognize the sn::ru ana CEMA' units 
ceaf\les. 

·

'L'he quesU9n arises baoa1.1s(3 of the fi3W;J<;Jestj,on in N.rtJI s 

briafs that the District 0as obligated o~ entitled under Public 

Utilities Code·§ 100309 to :r.eoognhe SEW and Cl5MA 1 1.f at· aU, 

onl.y unt:LJ. the J.abol:' contracts existing as of Ji:muary 1, :1.995 

unexpired, Upon the expiration of the ag:r.eamahts, aoc?rding to 

ATU 1 the emp:Loyees 'in the Slnl:U unit and the llOn .... sup~Prvisoi:'y 

~mpl,oyees; · if any 1 i.ll the CEMA unit ifOUld aooeda to f\.IJ.'U, 

The Legiala~ure could not have intended such a result, 

nor. does the 'stat1.1te dic:J't.atc~ such a conclusion. :.tt makes no 

labor ·:l.."Gll&tions s.ense 1 1n the c'ontex:t of a statutory scheme that 

clearly mandat~s the tr.ansfur intact of the exi~t;l.ng bargalning 

units to the successor aDtity, that the units should later simply 

oa~se.to ~xist and be handed ove:r. to another Union without so 

much as t-~ vote o:r. othel~ ex:p:r.essd.on of the 81\\ployeE.\S in the units 

to theii acguiesoarioe in being sp handed over. 

'llh.E:I only loglc.al oonoJ.usion is that t.he r.Je<;:,~islature 

intended that the distinct .units continue ~o exist and that, upon 

the expiration of the labor ag:raemel!ts, 'l'~he D:i.st:riot. be obligated 

to negotiate new contracts instead of continuing to be bopnd by 

the terms of the expired agr.£'1el\\ents. Tha statute supports such a 
I ' 

oonolusion, 

' 
·I 
I 
! 
I 
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. . 
G\ 

Section 100309 has two distinct aspects~ (1~ a command 

that the Dist:r.ict "shall grant :reoognl.tion to those employee 

o:r.gan:Lza:t::l.ons wh;tch sal:'ved as the raoognized :t:ep:r.esentatives of 

tha.former county employ~es 1 ,u et..nd (2) a di:r.eotlve that the 

cletrict ''shall ~ssume and observe all applicable provisions, 

including waga8, of existing ~r.itten memoranda of understanding , 

••• This obligation extends only. for the remainder of the term 

of the respacti~e existirig written ~amoranda of understanding and 

to· the extent. not superseded by a successor agreement 11
1 • , • 

The f:l.r.st aspect, i. a I I the :rec.tuiremen~ to "grant 

reoognit!on, 1' is absolute and is not t~mporally· proscribed by the 

ooc1.n·:r.ence· of any smbseque.nt event. rt oontempJ.ates th~:~t the. 

obligation will aonti~ue unt:\.1 something happens between SEIU and 

ClDMA, on the one hand," '!-nd the D~st:dot 1 on t,he othe~: 1 to 

terminate the relationship (e~g~ 1 d~oertifioation). 

r.J.'he second aspect, Le., t:.he obligatio·n obsEo\:r.Ve the 

"terms.of the existing agrme~ents, is the only one of the two 

aspects of § 100309 that ie·tampor.ally proscribed by the duration 

of the agreements. Upon the .expiration of those agreements, the 

~istriot may cease observing the terms of the expired igraements' 

lltothe extent (they are) superr;,~ec1ed by, , . successor 

agreement ( s) , • • , 1! 

to 

Thus, this Supplemental Proposed Interim Decision and 

Aw&~rd makes explicit what was implicit in the earl:i.er Decision 

and Awal:'d: 

• The obl:l.gation of the Pist:d.ot to reoognize the 

,, 

~ I 

i 

I 
.) 

I i 
. i I 
l j 
: ] 

.1 j 

I j 
l 
l 
l 
.l 
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11:), 

SEIU and CEMA units survj.ves the 6\Xpiraticm of the 

~abor agreements t~~t ware.in 
J 

~ffeot on January 1, 

1995. 

. . 

I 
I 

.. 



February 27, 1997 

IHclHtrd .J. Loftus 
Michael W, Droke 
J.....ittlm·, Mendelseon, Fastiff & Tichy 
50 West San Fernando Street, 14th FlocH' 
San Jose, CA 95113 

Vincent A. Hunington 
Van Bourg, Weinberg, Rogers & Rosenfeld 
180 Grand Avenl.le, Suite 1400 
Oa.klancl, CA 94612 

William J: Flynn 
Neyhart, Anderson, .Reilly & Freitas 
600 Harrison Street, Suite 535 
San FJ:ancisco, CA 94107-1370 

Robert L. Mm~ller 
Operating Engineers Local Union No. 3 
1620 Sout11 Loop Road 
Alamedn, CA 94502 

Dear ·Parties, 

Enclosed is the Proposed Interim Decision· of Hea.l'ing Officer Jean 
0~\sklll .in tbe maHer l'eferred to above, The decision is hereby adopted as 
the Direct:<>r's ·decision, punmant to the .Department's regulations, .8 
CalifQmia Code of Regulations, section 15855. 

\ 
· ~·.:>.:;<, 

The Department's regulations, 8 California Code of Regulations, 
section 1.5860, provide that any party may file a statement, setting ·forth 
.exceptions or newly discover1~d evidence, together with two copies of' a 
supportlng brief, within 20 days from the elate of service of the Decision. 
All other pm·ties may file a response to the exceptions within seven days 
after the rnalling of the exceptions, or 20 days €lfter the mailing of the 
initial Decision, whichever· is late~. 

Notice of the date, time and place of the second part of the heal'ing 
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Richard J, Loftus 
Vincent A. Hardngton 
Willam .T. Flynn 
Robert L. Mueller 
FebnHH'Y 2'/, 1997 
Pag~} 2. 

... 
' . 

wlll be served on all parties by the hearing officer.· 

a;ly :t1. fdJ~ 
Lloy;r. Aubry Jr. 
Director of' Xndustt'ial Relations 

7. 
co: Jean Gaskill 

·Pete Lujan 
Vanessa Holton 

. 
~ : 
' ! 
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Richard J. Loft.us 
M:Lchae1 W, Drol~e 
Littler, Mendelseon, FM l~if f /:il. 'l'ilchy 
50 ~~~st San Fernando St.::,, Uth Floor· 
San \rose, CA 951:1.3 

. 

'A V:lncE'ln\: A. Ha:r.:r:ington 
Van Bourg,. ito7einberg, Rogers &. 
Rosenfeld 
180 Grand Ave., suite 1400 
.oaK:land, CA 94612 

W:Lll:Lam J'. nynn 
Neyhart, Andcilrson, Reilly & J?re:l.tas 
600 Har:r.ison St., Suit~ 535 
san Francisco, CA 94107-1370 . 

A Robert :W. Muelle:r.· 
operating EngJ.neers .r.,ooal union No. 3 
16 2 0 South l~oop Roac1 
Alameda, CA 94502 

:t ·declare uncte:r. penalty of pe:r.·j\u;y under the laws of the 

State of California that the foregoing is true and co:r.:r.ect. ~xecuted

on F.eb:r.uar.y 28, 199'7, at San l.i'r:anoisco, Cl';\liforn-:la, 

!?r.oof of S~,Urv~ce 
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:r.N l?ROCITIEJD l:NGS Ef1IW'OR1E THE 

D!RnlC'J.'OR OF' 'L'.HE DlJJJ?AA'rMEN'l., O'lr :rJift)'(JS'l.'R:CAli lU!l!JA.'l'J.O~TS 
Ill\ 

SANT.A. CJ:.tARA. COill'fi"t 'J.'RANSXT 
bX$'J:'R.ICT I 

:Pet::it.ionex·, 

v. 

'SBlRVX ClD Y!1Ml?LOYEJEJS J:N'l'EJRNA'rJ:ONAlt
'ONION l:JocA:r~ 715 and AMA:f..JGAMAT.ElD 
TRANSI'!'·tlli/'XON, .b!.V~SJ.ON 265, 
Alfr.,~m:o I 

 

) 
) 
) 
) 
) . 
) 
) 
) 
) 
) 
) . 
) 
) 
) 

---~---..._.........~----------~-) 

SAN'l'A CL~· C01.JN'l'Y TAA.NSX'J.' 
DIs 'l'IU C'!' I 

l?etitioner, 

v. 

. COUNTY EMI?r,,oYEJEJS MANAGli1MliJNT 
MJSOC'J.i~/J.'lON (CEJMA) I J.\lfii'J:i:..!A'I'ED 
WI'I1·l Ol?lJJRA'J:'ING llJNGU1EEJRS :r.,OCA:L 
UNION NO. 3 r~nd AMALGA.MA'l'ELl 
'J.'RANSIT UNION, lJXVISJ:ON .265 1 
.A.FJ., ... cxo, 

Respondents, 

) 
) 
) 
} 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) --... ~ ...................... ,__._.) 

I 

PRO~OSED ·r.NTffiRIM DWCISJ:ON
AND AWARD 

 

CONSO:WXDA•.t'lJJD l?ll1'I'J:t.('J.ON'S FOR 
C:WARr.J.i'J.CA';rJ.ON 01!' lll:X:IS'I'!NG. 

BARGAlNING UN!TS 
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:rll 
lN'l'RODUCT.J.ON 

These consolidated.petitions fo~ olarifioation 6f 

barg~ining units within .~he work~orce of the Santa Clara County 

Transit District (~District~) are brought uride~ California Public 

.Uc~.H.t:l.es Code Sect :Lon l0030J .. t Jean c. Gaskill is the Hea:r.t,ng 

Officer, having been duly appointed by t.he Director of the 

Department of Industrial Relations ( 11 Director 11 ) pursuant. .to 

CaJ.iforl;).ia Code of Regulatlons Secti.on :L5El30, Ail :l.nit;iaJ. 

head.ng, ·at which all parti£:?.\S and t:.hei.::c attorneys appeared, was 

held on June 14, 1996. 

rJ."he petitiOnS CJOnSt.ltute the QiSt.rict 1 S requeSt fO:t: a 
. 

declaration of ~ts obligations to recognize and bargain with 
' 

each 

of three contend~ng labor organizations and require resolution of 

· a dispute r.:egarding wh:i.c'h of the Un1.ons J.s entitled to be t:he 

. f!:lXClttsive bal~ga:i.ning :t:ep1:esentat:Lve of which. D:l.st.:d.ct employees, 

•rbe Un:l.ons are: Set'vioe Employees International. Unj,on Local 715 

11 11 11• ( sru:r.U'') 1 Amalgamated 'J:':r.ar:ts:Lt Union, P:Lv:Lsion 2 65 ( • AW ) 1 and 

County n:mpJ.oye~s Mana9ement Association ( 11 CEMA 11 ) , 
2 

At .the June :L4 headng, it was del:e:rm:Lnrad after oral. 

pre~entatio~s by counsel tha~ the matter would proceed in two 

. . ' ... ~ .......................... ~ .. ~-----..... --..._ .... 

Unless othel:'wl.se indicated, all section :reference~; a:r:e t.o 
the california Public Utilities Code • 

· 2 O:dgini;tlJ.y, t.he Pistr:\,ct fi.led a· petition for 
cl.a:r:J.f:l.cation :r.e:Lat:Lng to the SEW and ATU bargaini·ng units, It 
later filed another petition seeking clarification :r.elating to the 
CEMA and ATU bargaining units and moved to consolidate the 'two 
pet;it.:Lons ·:eor. hea:d.ng and detetminat.ion. At the ~rune 14 hearing, 
the Hearing O~fio€lr heatd arguments on, !!'lnd granted, the motion to 
consolidate., . ' 

i 
I 

·J 

I 
I 
l 
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phases. Phase one,· :l..n tb.e natt~e of dross ~motions fo:r: summary 

j1..tdr;ment/ \'!auld be dec:Lded upon briefs, clecls\l:at:Lons and 

supporting documentation~· Phase ~wo, requiring further factual 

hearings; would deal. with t:h.e specific disputetll ~:ega,;ding the 

scope of the respective bargaining units in light of the decision 

~endered in the first phase, 

'rh:l.s Proposed Interim Decision and Award deals oply 

with the agreed-upon first phase. 

:o:. 

'l'B:El :r.ssum 

The overarching legal issu~ in this phase of the 

· proceeding is 1 

Unde:r: the 1994 legislation that teorganized 
and establi.Elhed the santa CJ..ara County 
Transit District as a~ independent agBncy, 
was ~he D:l.stdct reqtdred to, and d:i.d it 
properl~, recognize SEIU and emMA as the ' 
exclusive bargaining agents and assume . 
existing labor agreements for County and 
Congestion. Management Agency employees who 
transferred to the District? 4 

:r::r::r.. 
1l'ltEl :6.2\Cl<GIROUND 

Leg;Lslat.ion that. became eff·\3ctive on January :J., l.995 1 

conmolida~e~ all public transportation functions in Santa Cla~a 

County into a reorganized, independent District and provided for 

. 

The Unions each filed answers to the petitions in an 
effoJ.t. to nax.·row the legal :Lssue.s, and all parties t::hen filed 
opening and r.·epl.y briefs. 

4· This :l.s the only :Lssue ra~.sed by the petitions that, can 
be decided at th:Ls . st. age, The Unions 1 in their bd.efs 
neve;t:theless, have r.equasted declarations o:e the scope and 

1 

e~omposi.t:l.on of t.he:l;t;' re~pect.:l.ve bargaining units, r!'hese are :i.sf~ues 
that. mull!t. be :resolved :.t.n P,hase two. 



... . . 
the t:~;"an.s:eer to the lJj,stdct' s r.•o.:r:kforce of certcdn. support and 

supervisory employees f:r:-om the . . . workfo.rc~?s o.~ the Counl~y of Santa 

Clm-:a. ( 11 Count.y 11 ) and the Santa Cl.ara County . Congest:. ion M·anagement 

Agency ("CMA 11 ). .fi:S County and CMA employees, thelse support and 

supervi~ory pe:r:-sonnel had bean represented by BEIU and CEMA, 

:r.espect.ivl;;lly. 'l'he ope:r.at:l.ng employees of t.hEl 'l'rans:lt. Dis\:rict. 

befo!."e· the· :r.eorgani.za.t:ion v1ei:e rep:r.esented by 1\TU. 

A. 'l'he Pt:,e"'Eep:t:q!a~~:r,~t:!.o,!~ lA.:g.eyp 1 · 

1he Pistrict came {nto existence in 1972 and took over 

from private entities the public transpo:r:tation functions in 

~anta Clara County. At its iriaeption, bhe District was :r:un by 

the five-member san\::a Cla:ca County Boa:r:d of. Supervisors as d.t.s 

~JOVe:r:n1.ng body. The P:lstr:l.c't was basically an ope:r:at:i.ng en\~ity 

of Hmit:.ed j ud.sdi.ct:Lon employ.J.n(;J bus drivers I d:lspat.ch.€\rs, 

mechanics and maintenance personnel. Support ?erv~ces r~lating 

t·o th(:t t:.ransportat:1.on :F.tmct:Lons 1 such as management, 

administ:r:ative; clerical and building mad.nt:enance services, we:r:e 

provided by pen:sol!-s employed by the County and the CMA. 

In AugUst ~.973, fol.lowing an ele'ct.i.on sure:r:v:Lsed by the 

Pepattment o:f: lnd\.tstdr:tl :Relal~ions, ATU' was ce:r:tif:Led as t.he 

excl~sive bar~aining repres~ntative for1 

,. 

All employees :i.n J?roduct:Lon, operation and 
maintenance act:iv1ties of the Santa Cla:r:a 
County 'l'l;'ansit Pistr:Lct, incl.u.ding dr.i.ve:t:s, 
dispatc~ers and maintenance· personnel, and 
exo.l.udl.ng oledcal, guards and S\.\per;viso:r:s 
not presently covered by a Collective 
Bargaining.Ag~eement with th~ Santa Clara 

I . 

I 
J 
i 
~ 
I I, 
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I 
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Cotmt;y Tran.sit P1st.d.O:t. r • 

. The labo:r: contract: tn ex:I.F.Jt.encs between the District 

and ATU at the time these p~ooeed~ngs cort\\1\e-ncf!d covers the per:Lod 

f:r:om February 15, 1993 to February 11, 1997 and provides that: 

'i'he District.· ~ . .-<';!cognizes the tJnioh ·as the 
e:x:olus:i.ve bargaining agent for all employees· 
in the bargaininSJ un1.t. · 

The record does not disclos~ when it was that 

SEJXtJ be·came the bs:x:~edning_ agent £or the County employees but it 

appear~ circumstaritially that the relationship predates.l974. 

The most :r.:ecel.'it labor. cont.:r:act between the County and SEllU', 
·' 

covering the pedod f:t;'om July 18, :1.994 through ·~ruly :L4, 19%, 

provldes that:.a 

The County recognizes Local 715 (SEJIU) (Santa 
Clara County Chapter) as the exclusive 
bargaining :rep~esentative for all classified 
and unclassified workers in the coded 
classifications within the following 
ba:r.gai.r;in.g un3,ts 1 · 

Clerical 
.1\dminist:r.at;l;ve, l?rofessionaJ, ~nd Technical 
Blue CoUa:r. 
l?ubl:t.c ·Health Nurs:l.r;g 

J:t. .was SE:r:p~:t:epresent.ed employees within t.he~Se units who, befo:r;e 

January 1, 1995, had been County and CM.i\ et'l\ployees furnishing , 
" 

support services to the District's transp9rtation operatioris and 

who, after the statutory reorganization·of·~he District, 

transferred to and became amploy~es of the District. 

Ne:l.theX' does the reco:rd refleCJt when H was that. CEJMA 

f:!.rst. became the bargaining agent C)f the supex-v:Lsory Empport 

·---·--·----
5 In its brief, .1\TU points out that it has :r.ep~esented the 

operat:Lng transportation empl.oy'ees in santa Cl.a:t:a County since t:he 
early pa~t of this centu~y. · 

. 5. f"') 
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~;mploye!:ls but that relcit:.J.onshj,l" also appears to have been in 

existence since before 1974. The most recent Memorandum of 

Understanding between the County and CEMA; dovering the period 
. . 

from lrune 20, 1994 through August 25_, lsi%, provides that.1 

· 

The County recognizes County Employees 
M·anagernent Associa.t:ton (CE:M.i.\) as the 
exclusive bargaining representative for all 
clasr.d.fiied and. unclassJ.f:Led employees in 
code·)d classi:Eioations wH.h:Ln the super:viso;ty~ 
Administrative bargdning unit. · 

It was CEMA~represer:~ted supe:r.visory employees within th:l.s unl.b 

who I be:fo:r.e t.he statutorY ':t;""eo:r:ganization, were Count:y. and CMA 

employees furnishing support sel:'v:lces to the Dist.:r.:Lct. and who, 
) 

afterw-ards 1 t.:cansfe:r:l~ed t.o and became employees of the Pist~:i.ct 1 

Thus, for a long pel:'iod of time before the 

:reorganization 6~ the l)j,st.:r.iot on· January l, 1~9!5, ·employees from 

the three teoognized bargaining units, albeit working for three 

Cl:l..fferent employing entities, were perfo:r.:ming the wo:r:k ·:t:elat:Lng 

to the pr_ov{s:Lon Qf p1.1blio t.:r.:ansportat:Lon services· irt Sant.a.. Cla:ca 

county; 

l3 • ::&'1J.~t.~t.9.*'X Beo"r:~,i~~J.sm: 

. . During ita 19 93-04 Regular Session., the !legislature 

enacted AB 2442 amending the F?ubl:lc Utilities Code to proyide, in 

p~rtin~nt part/ as follows~ 

§ 100060. Cr~at:Lon of l3oarc1, Men\l:~e:tfJh:l.p 

·(a) The gove:mm~mt of the da.st.r:Lct. shall be 
vested in a board of .directors which shall 
consist. of 12 members . . . . 

 · 

· § ~,00:1,26, l\1Uecb o;C ~eorgan~~al-:.~.on on 
dontraats and obligations of the distr:ldt 

The district, which wa1 est~blisbed with the 
approval of the voters in 1~72, shall 

j 
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continue c\S em ent:!.ty"'\.mde:r: t.he cont;~o:L of 
its governing board as reorganized pursuant 
to amendments,to this part by s~atutcis that 
were enacted ln 1994, Nothing ~n this act 
that added this section in the shcond year of
t:he 1993~94. l~eguJ.a:r; Session shall he 
construed to al.t.el~ 1 ~.mpa:\.:r:·, or t.el·rninate 
existing contracts ·between the.district and 
other :partJ.es, includ:lng . 1 but not. limited.to,
ftmd:l.ng ag:r.eernents 1 grants 1 :li~1bo:t: $.g':l."eemanta, 
agreements·entered into pursu~nt to s~ction 
13(c) of the ·rederal Transit Act and 1ts 
antecedfilni:,l;lt b<:Jl•.tdS 1 noteS 1 eq~;t.:i,pment Cl~USt 
certificat~s, or other obligatibns o~ the 
district. All rights and ~eWers of· the 
district shall. continue in full force and 
effect and no a.f.t:i.rmat.ion, adopt.1.on 1 or 
assumot.:l.on by the board of 'd:l.rect.o:rs is 
reqtd.red fo);' bhat. cont.:l:nuat':Lon. t:.he .district
shall become th~ successor to ce~tain county 
contt~cts as provid~d by agreement:. between 
the county and the district. (Elmphasis 
added.] 

 

 

 
. 

§ 100308. ~ranafe~ o~ oow1ty employees and 
em.plcrye~s of. the Sa:o.ts. Cla:t:a Co\.Wty 
Congeation Management Agen<:;~y 

.. . 
County employees and employees of the Santa 
Clara County Congestion Management Agency 
who/ on a date .or d;;~tes det.En:mined by the 
board of directors, terminate their 
employm~mt and immed:l.at.e:ly therea.H.er become 
employees· of thE) dist:dct 1 sh~11J. t,ransfer to 
the district., and the district shall assume 
liability for/ all of theit accrued and 
unused vacation, sick "leav.e, pe:csonal· ler:tve ' 

compensating time off: and STO balances and 
1

days of accrued service in accordance with 
the r·ecords of. their· fol:-n\er E.1l't\P,loye;r: in lieu 
of any payment by the f1a:cmer emoloyel:' for 
those baJ.c:mces. rs.'hoa~\ empl.oye~s who \>Jere 
covered by a county or aongeat1on management 
agency pension :plan shall be entitled to·the 
same o:t;·' equivalr~nt dghta, opt:. ions, 
privileges/ behefits, oblig~tions, accrued 
service, and status under the pension plan of 
the. district.; 

§ 3.00309. :Racogrd.t::l.on o:fi m~ga.nha.t~.ons. 
:t:e);):t'esant:l,:r~g foJ;'me:t' oou.p.ty employees 

To the extent:. permitted by law/ and until 
altered. or revoked as provided. by law, the 



. ' 

dist:d.at. sh.$.11 .9r~nt rncJognit.ion to those 
employee organizations which served as thm 
recognized reptesentatives of the former 
county employees described in section 10030a 
immtl!d].ately p:dor to their. employment by the 
dist:c~.ct, " 

The .district shall assume and observe all 
applicable p:r.ovj.s:Lons, inc:Luding wages, of 
e:x:.:lst.ing wr:Lt~t.en ·memoranda of understanding 
in effecJl::. between t:.he county' and t:.he above 
recognized labor organizations· fo~ those 
former county employees descl:'ibed in se·otion 
100308 who a~a employed by the district in 
po s 1. t ions -which would h.i:tve been covet'ed: by 
t.h~>se memoranda if the em}?loyees had t'emained 
en•p J.O:(~ld by tht:7 county, rfh:ls obligation 
e:x:tends onJ.y fo.r the rema:J.nde:c of the t.e:t..~n of 
the re~paotive existing written memoranda of 
understanding and to the extent not 
supet'seded by a successor a.gr.eement:. between 
the district. and a recognized labor. 
ox-ganizat:.:i.oh. 

c. ~h~...ir'Jlti:t:~~~t 

In AI~~JUSl~ :1.994.1 in ai}-tioipat:ton of the passage of AE 

2442, rmpresentatives of the District as· it was then cdns~:Ltuted 

met. with repn:sent.at.a.ves of SEJil:J and CEMA t.o plan t.he trans;lt:!.on. 

'l'hey entered into 11 Sidelet.t.er Agreements 11 \•lhich, .:lJ1ter al_:l..a,, 

provid~~d that : 

· 

.. 

Specific.provisions were included in the· 
legisla~ion to protect the benefits of Count
employees who 1 on specified dates, te:ntli.nat.e 
th~;~h' employment and immediately thet'eafte:r 
become employees of. the (teorganhed] . 
D~.st:d,ot 1 1 , • r:t'he Pist.r~ot. will assume and
observe aJ.:L appHcable :Lab ox-. F.l.9l~·eement:. 
provisions, :Lriclud:Lng wages, for the above 
county employe·es ·until these agreements 
e:x:p:i.J:e or are supe:r.seded by successive, labor 
agre~nents, In addition, the legislatlon 
p:cov':l.des, t;o the. e:x:ter~t. perm:Lt ted by law 
that the Pistxict shall grant recognition 

1 
to 

the Count.y 1 s recJ<:)gnizE.~d ·employee. 
organizations which t'epresented the 
tl:'emsfer.red county empJ.oyeeE!l . 

y 
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Offidially on January~, 1~~5, some 238 County 

emplC>yees ;r;epre~ented by 8l1llU and 170 County employees 

represemted by CEMA, in a wide ranse of sup'i??rt and superv~sory 

pos1.tions, t:r.ansfe:r.r.ecl and became District employ~es. 'J'he . 

District assu~ed the dollectively bargained obligations under ·the 

existing labot contracts and recognized the representative status 

of SEllU 1;:1.nd CEJtviA fo:c the t:r:ans:Cer:r:ed employees, 

Several months later, in May 1995, hTU lodged with the 

Genera~ Manager of the District a gri~vance challenging the entry 

of \::.he former County empJ.oyees into the Distr.iot' s workforce.~ 

A'tlJ al.aimed that those employee's shou:l.d be pa:r:t· of. the 'A.Tl'J 

bargaining unit, 7 

The pistrict filed its petition for clarification in 

order to resolve the ~ssues raised by ATU 1 s g:devance . 

. 5 · CE:MA, SE1lU and the District all assert that A'l'U should be 
bal~ted by laches ox:· equitab,le est.oppel . ft•om challeng~.ng the 
peti tioml because of A'l"U' s ·im.t.:i,b'\l e:Lve"month del.ay. 'l'o varying 
degrees, they. claim to have changed pe>s:l.t:Lon ~.i'l detrimental 

·reliance. At this stage of the proce~dings, and in light of. the 
result. here reached, it. is unneoess~ry to cons~.der. t:hose issues·, 
Any ass~rtd.ons of p:t:ejudice suft.:e~ed as a. x-esult ?f the delay can 
be conslderad in phase two as it relates to part~oular contested 
job claseifi6ations . 

. , lt :Ls noted in }?assing that there :l..s a histox:y of 
cbal.lenges by ATU to the performance by Count.x empJ.oyees of wo;~:·k. 
that :A.TU cons:Lder.s as f:alH11.g w:l.th:i.n :Lts ju:dscl.:Lct:ion. The 
District's smxu petition asserts, and ATU's answer does not deny, 
that. in 1974 a. :Ju:d.sd:loc~.onal dispute CJ.r.ose and was settled between 
SE:IU and 1\TU concern~.ng Sll.liU~represent:.ed employees perfo:t:m:Lng wol~k 
on the then District's DialM'A."Ride project, and again in 1992 a 
dispute concerning allOcation of .work as between the two Unions 
relat:l.ng to the Lite· Ra:I.J. workers wat:J settled, by a t.t:lpa~t:!.te 
agreement; ent.e:r:ed :Lnto among S!JJIU', ATU and the Pl.std.at, · 

•.. 
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Pl!lCIS:I:ON 

Resolution of this phase of the dispute turns upon the· 

meaning and. effect of the 1994 amendments that added sections 

100126, 100308, and-100309 to the Public Utilities Code, The 

starting polnt, the:r.efo:r:e, is w3.th ,the st.at.uto:ty J.a.nguag<;J it.self, 

And, in keeping wH.h the rubr;lc of st.a.tutor.y irtte:r.p:r.et.at:!.on, if 

the mean:Lns of the statute is cleat on its face, .one need not 

inquire ful:'ther, 

Section 100126 states in the plainest t.er.-ms possible 

l~hat th.e enactment of the 1994 ami;m.dments "shall not al t:er, 

~.:ra.pa:b:, or terminate exist:l.:ng oo.nt:t:'aots between t:he dhtzo:Lct a.nd 

othezo parties, including • , . labozo agreements • • . . " On. 

Januax;·y :1., ~.~95, when the amendments became effective, there . wmH 

in e:x::l.s'tence a labor agreement bet,ween .SEIU and the County, 'I'hat 

agreement had a te:r.m OCJmmenc,ing On Jul.y 18, J.'994 and ending on 

July :L4, 1996. :Likewise, on January l, 1995, there was in 

ex;Lstence a laboi· agJ:eement between CEJMA. and the County, which . 

(:l.gl:'eement. had a term commenclng on June 20, :).994 and ending on 

Augue~ 25, 19%, 

It is undisputed that, before January 1, 1995, SEIU w~s 

the employee organization .recognized by t:he County as the 

e:x:cJ.usive bargaining agent :Eor the County employees who were 

performing the support functions for the transit system. It is 

also undisputed that, before January 1, 1995, CEMA was recognized 

by the County c\S the employee ol:ganization representing the 

supervisory employees employed by the County and pel:forming 

; 
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certain management and supe:r.vl.SO.:!\Y functions fen: the transit 

sys~em', 

'I'he co:r:·e pl~ovisions of section 100'309 state eq'\.ta:Uy 

plainly that 11 the d:l.s b:t:•:l..ot shall gr. ant:. recogn:L t~.on to those 

erop:l.oyee organhat:l.c:ms wh:Loh se:cved as the !t."ecogl'l.:lzed 

'l'hat ls 

e:x:act:.1y.what the Dist:t;ic!\;. did in this easel it'e1 1.t recognbed 

SBJIU and CEMA. as the bargaining representat.iv~s for the 

tl:'<.:msferred empl<;>yeE-Hi:l. ·. 

Section 100309 goes on to state that the "district 

shall asau.m.e atJ.d observe al.l • . , a:ld.st:l.ng w.r:itten :mr:>..:moranda a£! 

m1dam1tand;l.ng. :l..n effac.\t: between the county and t;h~a above 

reoognhed lallo:r. oz·gan:Ur.at:lons . • • for t.hos e :t':!o:rmer county 

empl~)ye~:HJ. • , • enlployed by \::be dh tz·:Lc t. in X>os :l t:lons wh:l.cb. 

would have been covered hy those memoranda if the employees had 

:t'emr.d.ned employed ~y the county •• , • n ° Again, that is what 

the District did here. 

1:hat should end the inqu:try, and the J:esult should be 

'that the District acted properly in recogni.z:Lng SEIU 1;1.nd CEJM.A and

assuming the exist::Lng contracts. ATU,. however, .WO\lld pa:t:'se t~e 

words differently and, in ~ iro~y that should not go unnoticed 1 

Xn its bdeff.·l~ .1\'J.'U ars-J\l.es that. it. has alw('tys had w:Lth~.n 
i.t.s ba:t7gain:l.ng unit. ce:r:ta:Ln support and aupe:r.viso:t·y ·employees etnd 
thr-.1t, even si.nc!e the ~~ffect::lve date of the amendmemtS
been 

1 !::here have 
created additional support and non-statutory S\..\pervilllory 

positions which belong in the A'l'U unit. Whether that. :l.s so and, if 
so, which bargaining uu:Lt the positions belong in is a subject to 
be resolved at the seoond phase of these proceedings. Bub at this 
stage, t:he only quest:l.on :Ls whether the pree:x:isting A'l'U unil;:. of 

·production, operation and maintenance empJ.oyees. t:r:umps the 
Disc:r.iot' s :r:ecogn:Lt.i.on _of. the r'epresenta.l::ional, :t:ights of: SEJ:tu and 
CEMA or whether those rights surviv~d the transition. 
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would have the 1994 amendments 11 al.te:r., impair or terminate" the 

existing contracts of the other·Unions, but not its own. 0 

A'rll argues 'that the :l.ntroductory ph:t:ase o:e section 

1003 09, 11 To thm extent pe;rmitted by law, 11 modifies the otherwise 

plain meaning of .the remainder of the section. to First, says 

ATU, ·the petiti7>n 1.s an effort by the oa:sttiot to "alter" tl;J.e 
. . 

existing l.abor ag:h'eement between ATU and the District. !t views 

the petition as a challenge to its 1974 oert:lfioation on the 

rationale that, if SBIU and CEMA are allowed to represent certain 

District employee'f~1,. it ~ould ·make incursions into AW' s ·cel.'tified 

1;1nit. Thus, asserts A'J.'U, the petition is faulty because, unde:t: 

section l0030l, the existing· la:bo:t: ag:t=eement between ATtT .. and the 

District is a oont:ract bar.u 

"'""""""""' '*"' .. ,./ 
9 Much o:e the argument in :P.TU' s briefs ~oouses on 

 part:l.cula:r. Job classifiCJations and the notion that SEl!U and ClllM.l\ 
are attempting to captu:t:e for themselves the · rep:t:esentation of 
employees· who are properly classified as .p:r:odtmtion, operation, and 
maintenance employees and there:eo:re belong in the ATTJ unit, Again, 
this Phase of the p::roceedings ;l.s not intended. t.o deaJ. with tho!'ile 
issues, Ju:r.isdictional minutiae, if any, can be dealt with in. 
phase two. 

·

. c. 

· 
10 AW' s ~rgUments focus on . that. ~nt:r:oduoto:ay 'phrase and 

rest largely on the :requirement in section 100301 that:., nin 
:resolving I 1 • questions of :r:epresentation including the 
detet'minat:lon of the appt'opriate unit: or un:l. ts, . • :, the di:t:eoto:r. 
shall apply the reJ.evant federal law and administrat~ve practice 
developed unde:t: the Labo:t: Man?~gement .Relations 

'Act· • • • 1' 
. . 
11 

. section :L0030l provides in part: 1!Any certification of 
a labor .organization to represent or: aot ·for the employees. in any 
collect :i ve bar.ga:Lning unit shall not 'be subj eot to chaJ.lenge on the 
grounds that a 11ew substantia:). question of representation· within 
such oolleotd.ve barga:lning unit exist.s unt:l:L the lapse of one yr:Hil:t: 
from the date of certifi.aation or. the exp:l:r.ation of any oolleotive 
ba:t=ga:Lning agreement, whichever ;t.s later, e:x:cept that no CJoJ.leotive 
barga:l.n:Lng agreement. shail be considered to be a bar to 
reptese~tat:Lon p:r.ooeedinga for a period of more than two years~ 11 

· 

12. 
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The fallacy :!.n the ars,'Ument :J.a l:~at the petit:J.on does 

not ch~~lenge ATU's unit certification at all. While it may have

t..he eff.eot of dampening ATU' s. hopes of e:x:pa-nd:lng its existing 

unit, :Lt. w:l.l.l not. ctn:-tail the unit ~.n any way . 

 

. A'tu also argues that the obj eat of the peti t;.ion --- to 

have multiple Uriions J:ep:t:es·ent:Lng D:lst.:d.ot employet:lls ~.n multipile 

bargaining units~- offends the notion that, in_a public utility 

suoh·as a transit distrrict, a systemwide uni~ is preferable tb a 

· multi~unit · cqnfigurat.~.on. In sup_po~l~, A.TU cites 1J3HlW~.~.Y.~

~...Y.:, .42 Cal. App.4th 86). 0.996), 0):;'dinar.:i.ly, t:.hat would be ~he 

rule but~ like other rules, this one too has i~s exceptions. 

To ordain a systemwide unit would be to ignore wha~ has 

.Q£.? faQ.t.Q been the case since at least. 1974. mrnployees .in three 

ba:t:'gai:ni:ng units, represented by t.he same three contending 

unions, have always per'fol:mecl the t:rans:Lt system work of the 

District. It is true that the District wcis organizationally 
I 

fragmented before the teorganizat.ion of 1994, but it is 

nonetheless the case that t~e ~ransit functions were being 

carried out by a single workfare~ spread among the'three 

employing entiti'es and dedicated to those functions. As a 

consequence ·of the 1994 amendments, that same WO;J;'kfo:r.ce was 

merely gathered up from its existing disparate o~ganizational 

situs and transposed to a unified one. 

Indeed, if it is nece~sa:r.y to place a ~abor Management 

Relatiqns Aot gloss upon the evcints that resulted in a 

consolidated·workforce, the apt analogy is to a merger, 

I 
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acquisJ.t.:Lon and succMaox:sh).p fJi'tue.Hon. 1 ~ Under such a 

c~onstruct,· whe:re the acqu:Lr:Lng employer h:Lr.·es a majority of the 

employees who we:r:e pe:r::F.or.ming t~he p:r.e~acqui:;d.t:lon wor.k. and 

assum.es the labo:c contracts of: the predecessor (wh:Lch is e:x:mctly 

what happened he:t:e) I the acqu:l.:dng employer i.s the 11 successcn:11 

for co:tlective b.ax:~a:lning purposes, the majority status enjoyed 

by the predecessor's Unions carries over/ and the successor ID1l§.t 

recognize those Unj,ons, ·See 1;-J~.nm .. Y.1 ••• )}J,l:l;:ns Inte:r:;naUonia.J- sec. · 

j3ycs,.,, 406 U • .9, 2"J2 (1972) t E.f;~U R:l.ver QY.etn.sL1J.n,.Q_]'Jn.1.sh:l~~l.S't-.~ 

:L•~l~LkBJ?.t 48.2 U, S. 27 (i9f.l7); !;l.JdE.fLY~E~~s,:LQ.c;w.. . .Qt..l!.m.\;Ls:Lans, 

587 :£o',2d 689 (:l979); ,ger.,th . ....Q.£Jn1.,.rul, 442 TJ.S. SJ4~ 0.979.) (the 

presump,t·~ion of majority_ status cont:!.nues even when the 13\.\CC.essor 

ac~qu:l.:r.es only. p~:r:t o!': the p:r.edeoessor' s bargaining unit) , 

The :r.ecor:d shows. ·amply that the drafters of AE 2442 and 

those who shepherded it through the Legisldture undeniabl~ 

intended the result th,at l~he ,eta.tv,.~,..Q be unc:\ffeoted by t:he 

bill,· i.e, that the Uriions representing the pre~recrganiz~tion 

county and CM.A employees continue to represent them and that 

their. labor con.trC~ot:s carry over to the new regime. 'l'lfe:r:e :Ls, in 

these circumstances, no f~de:r.al law or admiriistrative practice ' 

•z l:n fcl.c!t, the· leg.:\.sJ.ati ve his tory of the amendments 
repeatedly ohatacterizer:.1 the :r:eorgan:lzed Dist:dct as the 
ttsuccesso:r. 11 to· the donttact:s and employees· of the pre-amendment 
Oistr:Lct., See, e.g., AB.·2442,, r~egislative CounseJ.'s D:l.gest, 
~ranuar:y 4/ 199 111 ~ssembly Committee on T:r.anspo:J:tt:\tion Minutes, 
Ma:r:ch 4, 1S94, March 22, 1994t Senate Ru:te Committee Ml.nutes, May 
2, 199'4, (J'une n, 1994t Asaembly Committee on Tx·ansport.ac:l..on 
Minutes, ,t:ruly,J., 1994. 
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developed under t;he LMRA t;;hat prevents such a result. 13 SEIU, 

in part~.cula:r., was .meticulously cm.:~:eful in guidd.11.g and f:'ollowing 

the bill to insure ·that result. A'ru' s pa:t:tioipation in the 

process appears to have been to express its opposit.d.on on one 
. . 

occasion and very little else. It would be the uJ.timat.e irony 

if, despite the cle~;~r intent of the authors, drafters, proponents 

and leg:i.slato:rs I A'l'U were now free. to .ignore that intent. 

X~ the tinal analysis, the result is ~ictated by the. 

clear, unambiguous language of the st,:.at~t.e. The District did 

what· it was required l:o do and what was permitted by law. 

v. 
AWARD 

. Accordingly, the Bearing Officer finds that' 

• The Distrio~ was required the l994 amendments 
to the Public Utilities Code to recognize smxu and 
CEMA. as the exclusive ba:t;gai.n:!.ng agents for County 
and CMA employees who transfetred to the District 
as a re•ult of the statutory reorganization a~d. 
whom SEIU and CEMA each repX'esented prio:t:' t~o t:.he 
t~ansfer; · 

by 

'rhe;~ nist.x-ict was like.wise requi.red to assume and 
observe· the p:rov-hi0-ns of· e1ld.st:lng labor-· ·
agreements between it and SEIU and CEMA for former 

·county and CMA employees employed by the Distd.ot 
in positions that would.have been covered by those 

~~ N.ru maX:.es Cl.llMA. 
is comprised of statuto:r.y supervil,ilors exempt under the LMRA, the 
P:i.st:rict ;l.s not 11 pe:J:mitted by law 11 t::o :r.ecognize. and bargain with 
CElMA and that, t.herefo:r.e, the Oistriot: acted imp:r.operly i.n doing 
so. '!'he argument misaes the mark. J:t is. co:r:r:eot that, under the 
LMRA, the District could not be QOm~eJ.lrag to :recognize and bargain 
with a unit of supervisors, but it s ce:r.tainly the law that, if an 
employer chooses to recognize and J.;argain with a unit. of 
supetv:l.sors, iC J.s J2e;GmHt~d to do. The facts that C:ElMA 
represented tha supervisory etnployees before the reotgan:i.zation and 
that section 100309 mandates post~reorganization re'oogn:Lt~.on on the 
condition that :Lt be ~J.i..t..~ by law, oe:r:tainl.y ju.st:Lfies the 
Pistdot:..' s decision t.o recognize CElMA.. 

the a·rgument that, to the extent the unit 

1 

15. 
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agreements' tf. thc."'' employees would have rema:Lned 
employed by the Countyr 

~ rrhe D.irdtrict prope:r.ly recognJ.zed smru and emMA. as 
the ex:clus:lve bargaining a~Jent:s for Qounty and CMA 
employees who transferred to the District: and whom 
smru r:1.i1.d ClllMA each :r~pr.'esentecl priot to the 
t.r.cmsfer r and 

"' The D:l.st:riot' s r~)cogni~:Lon of s:m:w and Cll1MA and 
the assumption of. the e:x:isHng cont:.ract.s we:t:e and 
are pe:cm:l.tted by law. 

To the extent of.the foregoing findings, the petitions 

are gtanted. 

- · '.rhe.re are reinaining issues that :relat.e _.to whether, . in 

the reol.~ganized D:Lst:r.iot' s wo:r:kf.o:r:ce, p9.rt~.oula:r. employees and 

'disputed classifications 'claimed by each of the contending Unions 

ate correctly allocated . 14 

S~ch i;suea to be dealt with in phase the 

proceeding unless the parties I g~.iided by the f.o:rego:l.ng f;J..ndhigs 1 

can resolve them wi~hout further he.adngs. 

are two oe 

.' 

~-~-~~~~ ~r · n. :1.11 c~a:si: 
ei:u:·ing Of.fl~.cer 

~~ . By way· o;t:: e:x:ample only, and not by ·way of J.:Lmitat:ion, 
there ev;l.dent:J.y are d:!.sput.es over. whether aer.ta:J.n 11 supervisors 11 

c-Jlaimed by emMA a:r:e truly stat:\ltory supe:rviscn~s o:r.· wheth<::l: they au:e 
production, operation o:r. maint.eriance );le:r.sonnel claimable by ATIJ; 
whether there are "support 11 personnel olaim~d by SEf:tU. who are 
:rea.l:ly p:r.oduct.i.on, operat:l.on and maint.enanoe empl9yees and shouJ.d 
be. in the ATU unitr whether certain District positions are 
"positions which wouJ.d have been covered l:ly (exist~.ng· SEJIU or Cll.IM.A.J 
memoranda :L£ the Elmployees had remained employed by the county" 
within the mean·:tng of section :to0309 or whethel:' A'l'U can lay claim 
to themr whether · post:M:r.eorganizat~on pos':!.tions held by tr\.\El 
managers an(:l supe;t;"v;tsors, who are exempt \.tnde:4 LMR.l\ standards 1 can 
be decl~red to be within a statutorily recogni~ed bargaining unit. 
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