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IN PROCEEDINGS BEFORE THE
DIRECTOR OF THE DEPARTMENT OF INDUSTRIAL RELATIONS

STATE OF CALIFQRNIA

AMERICAN FEDERATION OF STATE,
COUNTY AND MUNICILPAL EMPLOYEES
(APSCME) , LOGAL 101, AFL-CIO,

FEINAL DECISTION AND QORDER
OF THE DIRECTOR OF THE

DEPARTMENT OF INDUSTRIAL
RELATIONS .

Petitiﬁh@ﬁ;
and

SANTA CLARA VALLEY TRANSPORTATION
AUTHORITY (VTA), and COUNTY
EMPLOYEES MANAGEMENT ASSOCIATION
(CEMA) - affiliated with
OPERATING ENGINBERS LOGAL NO. 3,
AFL~CIO,
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Tntarested Partiés.

PETITION FOR CERTDIFICATION

INTRODUCTION

On.Decemb@rbiB, 2003, Aating Director Chuck Cake served his
Decislon in the above matter., Thereaftex, tha Santa Clara
Valley Transportation Authority ("WTA”) filed exceptions to the
Daclaion, and AFSCME and CEMA filed'rasponses in supbort of the
Decision.® Having reviewed the bositions of the parties, T
hereby adopt as my Final Declsion the proposed decislon and

b oyra filed a motlon to.corract the regord and requested that the Directox
take judiclal notice of “the Department’s record in Case Number 95-19485,% -
CEMA moved fo atrike the motdon mnd request for judlaial notige. VIA's
motion will be treated as additional exceptions to the Director’s Dealslon,
Baged thereon, CBMA’a motlon to strike is denled, and adminlstrative notice
Le taken,
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order of Hearing Officer Jerilou H. Cossack, a copy of whiah is
attached as Exhibit A, ag auppJement&d or modified herein.
BACKGROUND ’

In 1969, the Leglalature enacted Public Utilitles Code
C(“PUC”) section 100300,% which grants “employees” of the Santa
Cléra County Transit District (now VIA) the right to organize
and to bargain through representatives of thedr own choosing.
At the same time,.the Leglslature enacted PUC section'100301,
which regquires the Director generally to “apply the relevant
federal law and adminiﬁtrative'practiaé developed under the
Labor Relations Act of 1847, as amended,” in making baxgaining
undt determinationa.

In 1994, the Legislature enacted PUC se¢tions 100308 ang
100309, effective January 1, 1995, which concern the transfer of
certain County and County Congestion Manageméht Agency employees
to VIA., Under Section 100309, VTA is requifed to “grant . '
reaognition" ﬁo the employee organizations which served &s
“recognlzed repxesentativee” of these employees “until altered
or revoked as provided by law, : | c

In 1997, in Case Number 951495 (“95-14957), on petitions
for clarification filed by VTA, Director Lloyd W. Aubzy, Jr,
found the composition of the Supervisory-Administrative :
bargaining‘uhit that is-the subject of thisg procesding to
constitute an?appropriate bargaining unit and directed VIA to
bargain with CEMA as the reprasentative of the employees in that
unlt,?® None of the parties to the proceeding challenged that

declsion.

! pl) Section references are to the PUC unleas otherwise speclfiled,
L In its motion, VIA xequests that the Director take judiaial notice of “the
record” in Case Numbex 95-1495 without apecifydng any parbticular part of the
record, T will take notloe of the final declsion and order and intexim
. dacisions in that case, as they bear on the lssues presentad here, They are
attached ag Exhibit B, :
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Legislature has dealt with each district in
geparate enactments, The acts are similar to
each other In most respects, but contain enough
vardation to indicate that the leglslature has
“tallored the individual acts to "address the
apeclfilc characteriastics of individual
districts., A notable aexample of this varilation
i in the differing language of the particular
sections of the transit district acts dealing
with questions of union repregentation and
approprlate bargaining units,

When the Leglslature reorganized the 8anta Clara Transit
PDistrict in 1994, it “tailored” Sectlons 100308 and 100309 to
“deal with.represeptation-and bargaining unit lssues pecullar to
that transit district.® As noted, the Leglalature in Bection
100309 obllgates VIA to recognize and to bargain with the
representative of the former county employeas An the
Supervisory-Administratlve bargaining unit who transferred to
VTA, ' ‘ '

In 95-1495, Director Aubry issued on May 14, 1997 a Unit
Clarificatlion Order (YUCO”) defining the unit represented by
CEMA that is the subject of this procdeding. The UCO was based
in part on a Supplemental Intérim Decision of the Director. In
“this Interim Decislon, the Director specifically addressed the
issue of whether VTA was qbligated to recognlze the atatutorily
. mandated Supervisory-Administrative bargaining unit. The
birector held that Lt was, adopting the concluslon of Hearing
Officer Jean C. Gaskill that under PUC section “100309, VIA's
obligation to “grant recognition” to the representative of this
bargaihing unit is “absolute and is not temporally proscribed by
the occurrence of any subsequent event.” See Exhibit B,

Supplemental Proposed Interim Decilsion, p. 3.

¥ the statutoxy reorganization of vIA is discugsed at length in 98-1495, See
Exhibit B, Proposed Interim Declsion and Award of Hearing Offlcer Jean C,
Gaskill dated February 5, 1997,
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I find, Gonelstent with the Decision of Director Aubry in
- 95-1495, that the effect of this Legislative mandate is to

- extend repr@sentation rlqhta to VIAs managers and supervisors

employved in the Sup@rvisory~Administrative bargaining unit,

Tt s a general rule of statutory constructlon that a
gpealal statutory provision dealing with a particular subject
controls a general statute., In light of the Legislative mandate
in Sectlon 100309, it is not heceasary t.o reach the lssue of
whether Section 100300 extends bargaining rights to supervisors
or managers. LikeWisa, the law fegardihg supervisors as it has
developed, undér the LMRA, as amended, Ls not “relevant”'(in the
sense of being controlling) en the lssue presented, when the
Liegislature has spoken aspeclfically. .

The third ground on which the Hearing Offmcer found tha
Sup@rvisory~Adminiatrative bargaining unit to be appropxiate L&
that Section 100307 (b) required it, The record presented to the
‘Hearing Officer suggested that 95-1495 had made a unit . '
definitlon before the 1996 passage of Sectlon 100307, which
pregerved DIR “existing determinations”. But later additiohs to
the record made.ln the course of the exceptions indicates that -
the unlt detarmihationlwas'a year after passage, although under
a captlon number, 95-1495, suggesting i£ had been madé a year
~earlien, TPFor that reagon, T do not adopt this as a reason,

Finally, the Hearing Officer designated the appropriate
unlt to be the unit “certifi@d” by the Department in 95-1498,°
Technically, “certified” is not correct, as the Department did -
ot “osertify” the unit in that case. As noted, in 95-1495, the
Director defined CEMA’s bargaining unit and ordered VIA to

¢ the Hearing Officer appears to have taken this designation fxom VIA!s unit
glarification petiition dated April 1, 2003, attached as BExhibit A to AFPSCMB's
Pre-Haaring Brlef, Jolnt Exhibit 6A. In its petitlon (p, 3), VIA states that
In Case Number 985-1495, the Dirveotor Moertlfied [CEMA) as the collectjva
bargaining rapmaantative" for the subject bargaining unit.,

o




recognize and to bargain with CEMA as the representative of that

unit, Followlng NLRB procedures, the Director will not certify
a unlon incident to clarifying a undt unless &n election 1s

gonducted.
ORDER

For the foregoing reasons, it ls ORDERED that the unit
within which an election shall be heid pursuant to the petiltion
for certiflcation filed by AFSCME ls the Supervisoryw-
Administrative bargalning unit as defined and ordered by the
Department in Case Number 25-1495 and described in the:
Memorandum of Understanding between VIA and CEMA effective June
21, 1999 to June 8, 2003, _7

aated: -SE;.;%?%%Cﬁ)C{L' //4ﬁﬁz 7

JOHN M., REA

//ﬁﬁ Acting Diraector .
/ Department of Industrial Relatio
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"PROOF-OF SERVICE BY MAIL
(Code Civ. Proc., §§ 1013a, 2015.,5)

I am employed in the City of San Franeseo and County of San Franclsco, Lam over

the age of elghteen years and not a party to the within entitled action; my bustness address Is
455 Golden Gate Avenue, Sulte 9516, San Franclsco, CA 94102,
On Febtuary 6, 2004 , Iserved the within:

FINAL DECISION AND ORDER OF TI*IE DIRECTbR OF THE
DEPARTMENT OF INDUSTRIAL RELATIONS

on all parties in this action by pl,aoiﬁg a true gopy thereof enclosed in a sealed envelope with

postage thereon fully prepaid in the Unlted States mall at San Francisco, California,

addressed as follows:

Shella Se:iton, Esq, . Vinoent Hartington, Bsq,

- Beeson, Tayer & Bodine ‘ Weinberg, Roger & Rosenfeld
1404 Franklin Street » ' 180 Grand Avenue, Suite 1400
Oakland, CA. 94612 ' Qakland, CA 94612
Suzanne B, Gifford, General Counsel - Jerilou H, Cossack

Richard A, Katzman, Assistant General Coungel  Arbitrator, Mediator, Factfinder
'Santa Clara Valley Transportation Authority . 3231 Quandt Road

3331 North First Street, C2 Layfayeite, CA 94549

San Jose, CA 9513441906

: ‘ Keith Urlarte
Micki Callahan : ~ Organlzing Ditector _
State Medlation/Conciliation Service AFSCME Distriot Counst #57 -
455 Golden Gats Avenue, 8 Floot 1150 Notth Fitst Streot, Sulte 101
San Francisco, CA. 94102 San Jose, CA 95112-4923

. : Kaye L, Bvleth

Randy.Johnese Co Chlef Administrative Officer
Business Represontative 3331 N, First Street
County Employee Management Agsociate San Joge, CA. 9513441906

1654 Via Alameda, Suite 110
San Jose, CA 95126
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I declare under penalty of perjury that the foregoing is true and c;orrect and that this

declaration was executed at San Francisco, California, on February 6, 2004,

/ J@M«W

Olhe R Kinsey, Declarant
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Tertlow H, Cossack : »
Arbiteator, Mediator, Factfinder
923-939-1904 .

PROPOSED DECISION AND ORDER OF THE HEARING OFFICER

In The Matter Of A Controversy Between:
SANTA CLARA VALLEY TRANSPORTATION
AUTHORITY (VTA) )

- Bmployer
~and

COUNTY EMPLOYEES MANAGEMENT
ASSOCIATION, (CEMA) Affiliated with
OPERATING ENGINEERS LOCAL UNION NO. 3,
IUOE, AFL-CIO

inaumbent Unlon
and ‘
AMERICAN PFEDERATION OF STATE, COUNTY
AND MUNICIPAL EMPLOYERS (AFSCME),
Local 101, ARL-CIO

Petitioner,
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APPEARANCES:

For the Employen. Suzanne B, G{ffmd Esquim

‘ General Counsel :
Richard A, Katzman, Esquire
Asslstant General Coungel
Santa Clara Valley Transportation Authority
3331 North First Steeet, C-2 .
San Joss, Callfornla 95134«190(

For the Unloni-  Vincent A, Harrington, Jv,, Esqnire
Welnborg, Roger & Rosenfeld
180 "‘Grand Avenue, Sulte 1400
Onkland, CA 94612-3752

For the Petitloner; Shella K. Sexton, Bsqulre .
Stephen . A, Sommers,, Bsquire
Beeson, Tayer & Bodlne
1404 Franklin Strest, Suite 500
Qakland, CA 94612

EXHIBIT A
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| OPIRION

The Undersigned Hearing Officer lssued a Prellminary Declslon on November
17, 2003, That Preliminary Decision, a copy of whiéh is appended, is Incorporated and
adopted as part of this Proposed Declglon and Order, ]

I .

A’ hearing was held on November 24,2003 in San Jose, California. The parties
Astipulated'z (1) The unltl defined‘ fn the collective bargaining agreement has been
vecognlzed by VTA; (2) In Case Number 95 1495 the Director of the Department of
Indust:ial Relations certified CEMA as the pollectlve bmgaming representative  for-
the unit described In the collective bargalning agteemont; and (8) At all times
thereafter, that unlt has- been continuously recognized by the Employer as the
bargaining unlt for supervisory-administrative employeos, ’

VTA raised certain arguments in addition to those addressed in the Pxehmmmy

Decislon. The Hearlng Qfficer determined - these constltutad a motlon for

reoonsideration, The Director of the Department of Industrial Relations, in the ‘BART.

. declsion,' . determined the enabling lchshtion of the Southern California Rapid
Transit District Act and the gnabling lcglslation of VTA were i(lentlcal and required
.the most rigorous adherence to relevant federal law, VTA asserts that the - recent
anactment of AB 199, expressly. granting baréalnlng flights to supervisots of the Los
Angeles  County Metropdl-ltan Transportation ~ Authotlty (successor to  Southern
Callfornla' Rapid Transit Distrlet), establishes that supervisors in that transit distrlot

did not previously enjoy bargalning rights. It therefore follows, 'according' to VTA‘.

that the leglslatire dld not intend to grant VTA supervisors and managers

bargalning unit rights,
CEMA -responds that AB 199 Is lrrelevant, It deals with a totally separate

employer, docs not sa& anything about existing lnw. and is not.even in effeot yet.

AFSCME joins CEMA's assortion of {rrelovance and adds that there was fo.

U In the Matier of a Connoversy belween San Franolsco Bay Area Rapld Transit
District and United. Public Lmployses, Local 790, and Amalgamated Transit Union,
Local 1555 (1993),

-2
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evidence about the underlying bargalnind relationships within which >to evaluate
the {mport of the statutory ohange. The intent of AB 199 was 1o place these employees
under the jurlsdiction of the Publle Employment Relations Board, not to grant them
px:cv;ou.sly denled bargaining rights, | - '
' VTA also nsserts Herman . County of Los Angeles. 98 Cal, App.4th 484, 119
- Cal, an 2nd 691 (2002) precludes finding all federal law ‘exeluding supervisors and
‘managers irrelevant, Nefther CEMA nor AFSCME had the opportunity to review this
cwse and took no posltlon . with xeSpect to ft,
IX.

The partles agreed the elec‘tion should be conducted by mall ballot, They
further agreed that the eligibllity cut off date is November 14, 2003,
IXY, )

) do not find elther of VTA's additional arguments persuasive, With respeot to.

the recent enactment of AR 199, there I simply not enough evidence to evaluate the
intent of the Legislature and the lmplicatlons, if any, for VTA, The hlstory of
bargaining In the Los Angelcs Dlstxict is unknown The explanation advanced by
AFSCME of the motivating reason for this legislation is viable, '

In the Herman case the Court veasoned the agreement reached between the Los
‘Angeles‘County imd the Los Angeles County Metropolitan Transportatlon Authority
(MTA) when MTA abolished its pollcé force and conémctad with the County to provide
law onforcement services was plainly intended “to make sure no employee of the

MTA's police depax‘tment’wnt‘ld be left jobless” as a result, The Court found Ro

amblguity in the language of the contract between the County and MTA, I woyld

agree with VTA that the an'alogy'could be apt if the enabling PUC leglslation af issue
here stated that “all” federal law. and administrative practice were to be applied In
“determining bargalnlng units, That. is no the case, however. PUC Sectlon 100301

mandates applicatlon of “relevant federal law and adminlstrative practice". Where,

as here, there ls a significant difference between the PUC legislation and that of the - - '

NLRA in terms of the grant.of substantive rlghts, federal law is not determinative
. 3
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For the reasons set forth above and in my Preliminary Decision, and based ‘on

my authority as set forth in Title 8 of the Califorhlé Code’ of Regulations, Section

N4
[

IV‘V ,

15855, and the stipulations of the parties, I conclude

1. The unit within which an election shall be held pursuant to

the petitlon for cerfitication/decertification filed by AFSCME
ls that certified - by the Director of the Department of
Industrial Relations in Case Number 95 1495 and deseribed in
the Memorandum of Understanding between VTA and CEMA
offectlve June 21, 1999.to June 8, 2003,

The motlon of VTA to exclude supervisors and managers from
the bargalning unit ls denled. -

Respectfully submitted,

(Yt A M<

Jerilow H. Cossack
Hearing Offlcer

Submitted this 4th day of December 2003
Lafayette, California
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Jerllow H, Cossack A
Arbitrator, Mediator, Factfinder
925-939-1904

PRELIMINARY DECISION OF. THE HEARING OFFICER

In The Matter Of A Controversy Between:

SANTA CLARA VALLEY TRANSPORTATION
AUTHORITY (VTA)
Bmployer

and

COUNTY EMPLOYEES MANAGEMENT
ASSOCIATION, (CEMA) Affiliated with
OPERATING ENGINEFRS LOCAL UNION NO. 3,
TUOE, AFL-CIO

Incumbent Unlon
and
AMERICAN FEDERATION OF STATE; COUNTY

AND MUNICIPAL EMPLOYEES (AFSCME),
Local 101, AFL-CIO
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Petitioner

ARPEARANCES:

For "the Employer: Suzanne B, Gifford, I:asqulre
(Jenaral Counsel
Richard A, Katzman, Hsquire
Asslstant General Counsel
Santa Clara Valley Transportation Authority
3331 North First Street, 2
San Jose, Callfornia 95134 1906

For the Unlom Vincent A, Harrmgton, Jr.,  Bsquire
Welnberg, Roger & Rogenfeld
180 Grand Avenue, Suite 1400
Onkland, CA 94612-3752

For the Petitloner: Sheila K. Sexton, Esquire
Stephen A, Sommers, Rsquire
Beeson, Tayer ‘& Bodine
1404 Franklin Street, Sulte 500
Oakland CA 94612 -
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~ opINION

The Santa Clara County Transit Distelet Act was passed In 1969." It was last

amendsd during the 1995.06 loglslatlve sesslon. .

The pertinent provisions of -the Publio Utillty' Code, the governing logistation,

are,

100300,  Bmployess shall have the right to self-organization, to
form, Joln ot assist labor organizations, to bargaln collectively
through tepresentatives of thelr owri choosing, and to engage in
other congerted activities for the purposs of .colleotive

hargaining or other mutnal ald or protection,

100301, Any 'question which may drlse with regpect to whether 4 .
majority of employses In an appropriate unit desire to be

reptesented by a labor organlzation shall be

submitied to the

Director of * the Department of Industrial Relatlons, In resolving

N such questions of reprosentation Including the

datermination of

the appropriate unit or units, petitions, the conduct of hearings

and electlons, the director shall apply the rel

avant federal law

and administrative practice developed under the Labor
. Management Relations Aot of 1947, as amended, and for this

purpose shall adopt appropriste rules and regulat

100307. () Chapter 10 (commencing with

fong, « .+

Section 3500) of

Division 4 of Title 1 of the Government _Gode is not applicable to

the district}

(b) The amendments to this ‘sestlon made at the 1995-96
Regular Session are nol intended to modify, and shall not have

the offect of modifylng, an exlsting

pargalning _ unit

determinption. made by the Départment of Industelal Relations

pursuant to Seotlon 100301,

{00300, To the extent permitted .by law, and until altered or

revoked as provided by law, the distrlet shall grant recognition to

those employae organizations which served as the recognized
representatives of the formet county employees desoribed in
deotlon 100308 Immediately prior .to thelr employment by the

district,

The distriet shall assume and observe all appi!cable
provisions, including wages, of existing wrltten. memoranda of-

understanding In effeot between the county

T Tes footnots 5, at pago 11, of the Temtatlve Declslon of
Relations In the Matter of @ Controversy between San I'
Tranglt Distriet and United Public Employees, Local 790,
Unton, Local 1353, '

» Kpown s the Meyers-Millag-Brown Act,

Oyt A

and the above

the Director of {ndustria)
ancisco Bay Area Rapld
and -Amalgamated Transit
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recognlzed  labor organlza?lons for- those former -county
employees described in Section 100308 who are employed by the
distrlet in positlons which would have been covered by those
memoranda if the employees had remalned employed by the

county, , . . . ‘
In Ca}se Number 95 1495 the Director of “the Department of Inclustrial Relations
cortifled CEMA as the collective bargalning representative for a unit defined ag

All  clossified and unclassified employees in the coded
classifications, and the posltions held by such employees, in the
Supervisory-Admidistrative bargaining unit, who transferred to

- the . Distrlet effective as of January 1, 1995, as a result of the

- statutory- reorganization mandated by Assembly Bill 2442 and
who, prior to the transfer, held positlons covered by a labor
agreement in effect between County Employees Associatlon and
the County of Santa Clara, ' _

The most recent collective. bargaining agreement between the Employer and
CEMA was g memorandum of understanding cffec.tive June 21, 1999 to June 8, 2003,
The preamble of the memorandum of understanding contalns the 'following

baragraph:

VTA and CEMA acknowledge that Public Utllities Code Sectlons
100308 and 100309 were dnacted effective January 1, 1995,
_pursuant to Chapter 254, Statutes 1994 “(*AB  2442"), and that
pursuant there to certain employees formerly employed by the
County of Santa Clara were hired by VTA, and this Memorandum.
of Understanding, and’ its appendices, are Intended to, and do,
among other things, implemont the provisions of Sectlon 100308

~and 100309, - , _

On March 6, 2003° APFSCME flled a petition for certification in the above.

deseribed unit, On March 21. Thomas Nagle of the Californla State Mcdiat.ion and

Concili.ati'on Service verifled that AFSCME had submitted o suft’lc'lentl :qhow'ing :>f

intérast to require an election, Mr, Na.gle_ further advised -that the incumbeml union,'

CMEBA, affiliated with Operating Engineers, Loeal 3, had flled a complaint under

Artiole XX of the AFL~CIO Constitution and thm. further actlon on the petition would be
deferved pending resolutlon by the ARLACIO. Ny

Valley Transpottation Authority flled a- petition to elarify the bargaining unlt

on April 1, seeking to exclude supervisors and managers. On April 23 Chuck Cake,

" Hereafter, all dates are 2003 unless otherwise specified.

RXHBT A




[

Acting Director of ‘the IZJepa,x‘tmcnt»of‘ah Industrial Relations, -dismissed without
prejudice the petitlon to olarify the bargaining unlt, relying on the Rules and
'Regulatlon‘s of the Natlonal Labor Relations Boara (NI.RB) which bar action on é unit
Iclarification petition while there s a question concernln"g repre_sentatloh pending. .
The AFSCME petition valsed a questlon concernlng representation,

The Employer submitted a new petitlon to. clarify the bargalning unlt on
August 7. agaln  asserting “the Inclusion of supervisors and managers in thc
'batgaming unit inmmadlably poisoned "any election conducted in that unlt The
- Bmployer's petition was agaln rejected by Acting Director Cake on Saptomber 3, again
relying on NLRB Rules and Regulations bacing action. on a unit clarification lssue
whi.le a question concetning representation exlsts, ‘ ‘

On October 6 the undersigned was appointed as hearing- officer in the matter
described as  “Petition for Certification (AFSCME)/Santa (,lara Valley 'Iramit
Authmity”..The hearing offiger was directed to

.., determine whether an election Is to be held and, if so, the "~
approptiate wnit or units within which such elactlon shall be
held and the categories of employees who shall be eliglble to vote
in such unit or units.

_ . Following a conferencc call with all partieé and in accord with the briefing
schecule therein agrced upaoi, thc hearing ~officer directed the parties to submxt
briefs setting forth their respectlve positions on the scope of the hearing schaduled
for November 24 and 26, Provision .was also made for reply brlefs, All reply briefs

.

were received on November (3
Positions of the Partleg

Santa Clara Valley. Traisportation Authority (VTA) (Citations omltted,)

The organic law governing the ~determination, of approptiate ‘unlts and
subsequent bargalning requires the Department of I‘nduatﬂal Relatlons to apply “the
; -

relevant  federal .law and administrative practice developed under the Labor

4
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Management Relations Act of 1947, as amenQed, . . " Only federal labor law, not state
labor law is applicabl'c; Publle Utllity Code § 100307 explicltly exempts the 'Employer
from the Meyers- Mlltas Brown Act, The Departments declsion respecting a
nepmsentauon question | at VTA must be completely conslstent with federal labor law,

The current unit within which an eleotlon Is sought includes roughly forty
rank-and-file  employecs and  more than two hundred fifty supelvlbor'y and
managerial employees, Allowing agents of management, super&isors and managers,
to vote violates the laboratory condltions required and the right of rank-and-file
employses to freely chc')oées whethex: to be represented, and if so, by whom, |

Allowing a unit with the Bross over-v{/eighting of supervisors :mcl. managers
clearly constltutes an unfalr labor practice in that It is an'smploym‘ dominatpd or
“nssisted  bargaining. unit, Allowing such a unlt also éxceeds “the -lf)cpnrtment's
jurlsdietion, because the Depariment cnnno‘t.compel the Employer to bargaln with a
unlt of supervisors, ' S

In the 1993 declsion In the Matter of a Controversy betweeﬁ San Franclsco Bay
Area Rapid Transit Disiriet and Unlted Public Emp!byees, Local 790, and Amalgamated
Transit Unlon, Local 1555 (hereafter referred to as .the BART deocislon), the
‘Pepartment has  already dotermined that In resolving representation questions at
VTA it must apply the NLRA. When the NLRA is applied, supetvisors and managers
may not be lnqluded inva bargaining unit and may not vote In an election,

‘The Inltinl stabllizing statute when VTA was croated, reqt'lirlng VTA to assume
oxtant memoi‘anda of u'nderstandlngs between Santa Clara County and .employeé

organizations, does not trump and repeal the clear leglslative command for the

Depattment to apply the NLRA to VTA. Standard rules of statutory construgtion do.not‘

allow “for such an extraordinary implied repeal Further, the legislature as recently
as thls year reaffirmed lts determlnation that VTA must adhele to the NLRA. Federal
law, as the Depariment in the BART decision observed, allows the supervisory lssue to
be ralsed at any time. ' ' ,

Both of VTA's petitions for clariflcation were dismissed, without prejudioe, by

e A




the Départment. What the Department felegated to the hearing officer 1s the
determination of *. . . the appropriate unlt or units within which such elaction shall
be hold and ti]g: _categorles of employees who -shall be eliglble to vote, ., , »
Supervisors and mana'gcrs must be barraed from votlng for the teasons set. forth
abova. None of the ca%s clted by CEMA are relevant becnuse none deal with the
problem of non-statutory employees in a bmgaming unlt, nor with the unfalr labor
practice of having management’s agonts, supervisors and managers, participate in
electlons  with rank-and-file employees, _ '

The Depm‘tmant‘ does not have jurisdiction to compel VTA to recognize or
barga;n'.with & wnlt “contalning supeqvisors or managers, The Department should

determine that only statutory employees may vote,

County.. Fmployees  Management Assoclation..  (CEMA), Affiliated with

Operating  Jingineers Logal Unlon, No. 3, TUOR, AFL-CIO (Citatlons omitted,)

- The order refeiring this matter to the hearing offloer does not incorpomte the

employera unit modification petition. Accordingly, the hearing offlcer is requested

to issue a ruling ,u_,__l;;;ﬁm. precluding the offer by VTA, or any of the parties, of .

-evidence offersd because of lts tendency to show that the exlsting representation
unit shoutd be modified, or clarifled, to exclude from it any classification of

'émployecs. or Incumbents, presently included wlthin the existing unlt,

Any electlon conducted on the APSCME decertification/certification petition

must be conduoted within and amohg ‘the employees assigned to the bafggining unit

which s currcntly cortified or recognized. . The decertiflcation procedure, to the

extent 1t challenges a union’s ongolng recognitional status, and 'its support among

the omployees affected, must reflect the view of the entire ‘existing collective

bargaining unit, and not just a portlon, or modified version of that unit' The only

question before the hearing offleer is what is the presently recognized unlt, The
hearing offlcer should issue a second ruling in_lmine prec luding the tender of zmy

evidence offered fo show that some unlt other than the presently recognized unit
' 6
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covered by the present colleotlve bargaifing agreetment Is the unit in which .2
decertification clcctxon should be directed, '

Any evidence offered to show that the unit presently recognized should be
© modified to exclude so-called “supervisory” employees shoulc{ be rejected because 1t Is
Ano‘t relevant".  Federal cases excluding supervisors from represemtation, and
‘therefore " from bargaining units, s not applloabl.a to the labor relations of the
employer, The Director in the BART -declsion has determined there Is no “relevant
faw or adminlgtrative p.ractice” which *has arisen under the LMRA that rela’telé. to the
_ tepresentation rights of supervisors, because of the marked differences between the
statutory definition of “employee", ' ‘

VTA was obligated to recognize the employee organizations and existing
collestlve bargalning agreements of its predecessor, without reference to or
distinetion between supervisory and non-supervisory employees, By virtue of i'ts
onactment of other leglslation dealirig with public employees In the stats, it is
obvious the. legislature knows how to distingulsh Eetwecn supervisory; managerial
and ra.nk-and«fi‘le employees‘ It has not. done so in the enabling lﬂcgislation'-
governing labor relations at VTA. One oannot lavent statutory exclusions from
substéntial labor rights which the loglslature ltself has not crealed when It oreated
the bargaining rights at lssue. o

There has never been an historical exclusion of supérvisérs from this
bargalnipg unlt, there fs no statutory basis for excluding them from the unit, orv
from representation rights, and the Director has prcvioﬁsiy clctcrmine‘d. in {he BART
decision Involving an ainulogous situatlon and under the ' same sot of mgulatlonb. that
there 1s no Lglmm federal labor xelations authority which would support the
exeluslon of supervisory employees from collectlve baxgaining rights under this

statute,
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Amerlean.. Federatlon.. of State™ County _and_Munjeipal Employees

(AFSCME), Local 101, AFL-CIO (Citatlons omitted,)

- For both procedural and substaniive reasons, YTA's attempt to sever the
supervigors and managers from the bargalning unit is inappropxiate. The heming
officer ha¢ not been vested with jurlsdiction over VTA's modification petition, but
rathet 18 vested golely with mg;\rd 1o the lssues relﬁt_ed 10 AFSCME's election petitlon,
Assuming arguendo that the apprbprlateness of supervisors and manag‘ers in the
existing “bargaining unit s properly - before the hearing officer, the.hl'lstorical and
legal basis for appropriate unitldetcrminati_ons in. trénsit districts leads to the
cbnclusiqn the existing unit is appropriate and should be upheld,

Labor relatlons at VTA are governed by Publle Udlity Code § 100300, et seq. That
code section does not distingulsh between supervisors ar}d rank-and«file erﬁployaes
In any manner, Nelther da the regulatlons promulgated by the Director of the
Department of Industrial Relatlons to cortify and- clarifyl bargaining units in the
varlous translt authoritles, '

 The enabling ' Code and corresponding regulations instruct the Director to
“apply relevant law and aclmiriistrative practice de'veloped‘under the  Labor
‘-Management Relations - Act, 1947, as amended " The NLRE ls without Jurlschcuon to
cettify bargaining upits  which contnin certain individuals who do. not fit the
definition in the LMRA for “employee". The Public Utllity Code (PUC) and DIR
regulations dlverge from the LMRA {n.regard to treatment of supervisors, Wheteas
the LMRA speoifically excludes supervisors from the definition of employee, the DIR
regulations and the PUC do not, Further, ll‘le industry practice ls that transit distrlots -
throughout California régularly recognize and negotiate collectively with superyisor
units and mixed sﬁpervlsor/non«supervisof units, The PUC covering VTA employess
is not in accord'wlthl the LMRA on this issue’ and thus the LMRA fs not relevant,
consistent with thé Director’'s conelusion In the BART decislon, Since there is no
qualification to the term Yemployee” in the PUC provisions applicabla here, as thex;e

ls In the LMRA, the tetm embraces supervlsory' and’ managerial, as well as non-
.
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su;ﬁrﬂsory, employees, Indeed, supérylsovﬂ"*employées were determined to be within
the meaning of “employees” under the NLRA unill it was amended in 1947 to
expressly exclude them, v l
VTA's - assertion tank-and-flle ‘employees may not be placed in a bargalning
wnit along with superviéoré and managers s unsupported by the low. The onabling
statute preseribes no Inherent limitatlon with regard to mixed rank-aid-file and
'super’visor'y units, The hearlng offlcer should not presume a limltation where none
exlsts, - ' ' |
VTA has bargained with its mixed rank-and-file, supervisory and managerial
unit for many years and qver successive coilcctivellbargainlng agreements, By its
gonduct VTA has walved lts tlght to challenge the appropriateness of the unit, This
assertlon s buttressed by the fact that the 1905/1996 amendments to VTA's enabling
legislation were not intended to modify or have the effect of modifying an existing

bargalnlng unit determination made by DIR,

DISCUSSION

There s no pending petition for clarification of the bargalning unit currentl};
Cpepresented by CMEA and sought by AFSCME, Both VTA-filed petitlons for
clarification have “been dismissed by the Acting Dlrector, '_ ‘

The {ssue of whetlier an electlon may be.conducted and the results osttlfled by
the Director in z; ba’rgalnlng unit including purported supervisors and managers s
not thrcb'y.wsolved. I, as VTA asserty, the enabling leglslation requires g&lopnion of
NLRA substantive law, the Director would 'be precluded from certifying a bal‘éalniﬂg '
uhit containing suﬁervisors and managers, It would be .necessary to hold- an
svidentiary hearing to determine which, if any, of the personé dn the exlsting unl‘t
wors subervlsors or managers, VTA's rellance on NLRB .precedent, however, is
misplaced, . '

“The LMi{A both defines the term supervisor and provides for ‘the.exclpslon of

supetvisors from bargalnlng units and from the Act's protectlon. There s nelther
' 9
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definition not preclusion In the enabling POC legislation appllcéble to VTA, nor may
elther be inferred, Where, as here, there is a siénlficant statutory difference
botweon the enabling legislation of the LMRA and that of the PUC, LMRA precedent
cannot control, Le, it s not Yrelevant”.  Nor does the recent ensctment of AB 1064
render LMRA precedent on supervisors and managers determinative. AB. 1064
mandates application of the LMRA to penslon systems in the ‘public transit industry,
It has no bearing on bargalning rights' or unlt determinations, A
YTA misconstrues the import of Publle Employees of Riverside -City v, City of
Riverside, 75 Cal.App.3d 882 (1978), Although this “case involved the Moyers-Mllias.
Brown Act, the critical holding relevant to the present matter Is the arialysis of the
effect of the statutory differonces between LMRA and Ma*yms»Millas_nBrown with
respect to supervisory employees, Significantly, the court reagsoned,
. [Meyers-Millas-Brown] extends organizational  and
~ representation rights to  supervisory and managerial employses
without regard to thelr position In the administrative hlerarchy.
The act is silent about thelr wnit placement, The California
Legislature thus minimized the potential or a¢tual - confiet of
{nterest that, as mentloned In NLRB v. Bell Aerospace Co. (1974)
416 U8, 967, 271272 (94 8.Ct. 1757, 40 L.Ed.2d 134, 141.142], was the

basis far the total exclusion ~of management employses that
obtalns under federal law, :

PUC Sectlon 100300 extends the right of organization and representation to
smployees without restriction, includlnél to suparlvlsm's and- managers. This
construction of the enabling PUC legislation 1s conslstent with early NLRB and court
decistons, which similarly extended bargalning rights to supgrvisprs and managers,
prior to the 1947 Taft Hartley smendments, See Packard Motor Car Co. v." NLRB, 330 US
485 (1947), the Supreme Court decision which p.ronipted the’ 1947 smendmonts
seversing its holding, and the Court's lengthy discussion in Bell Aerospacer ghprd,

Absent evldencé to the contrary, it is to be presumed the Leéislature was
knowledgeabls about the composition and struoture of tremslt.bargainln‘g"unlts when
ft passed the PUC provisions here in question, The Leglslature mandated bargaining

{n the very umlt VTA now challenges, The Leglslature, howevar, consistent with lts

10
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other ventures into publle sector collecttve bargaining, has determined that the
private sector model excluding supervisors and managers from reﬁresentutlona]
rights is not the most desirable public policy. The Legielamre placed the imprimature
of approval on the existing bargalning unit,

Varlous Callfornia coutts have recognized that bargalnlng in the public sector

ralses lssues not presont in the prlvate sector. In International Brotherhood. of

Electrical Workers, Local 889 v, Ll-éyd we Aubry, Jr, 42 .Cal.Ap'pAth 861, 871 (1996) the
Court of Appeal noted,

. Ths evaluation of what s an appropriate unit dnvolves
conslderatlon of whether the employess of a unit are united by -
commuilty of interest, , , In public sector employment, additional
factors to be consideted are the employer's authority to bargain
effoctively at the level of the unit and the effect of a unlt on the
efficient operation of the public service. , . . :

The existing unlt has been approved by the Legislature. The governing code

has beeu.amcnded with the specific admonitlon, st Section 100307(b), that the
amendments not change the existing bargaining unit determ_iﬁatlon made by the
Department of Industrlal .Relatious. Thal determination describ.ed the existing unit, It
shall not be disturbed, .

Accordingly, for -the reasons set forth vabove and based on my authorlty as set
forth in the Director's October 6 appointment of the undersigned as hearlng officer,

I lgsue the following

I, The appropriate unit within which an election shall ba held
pursuant to the petition for certiffeation/decertification filad
by AFSCME. Is that certified by the Dlrector of the Department-

< .of Industrial Relations in Case Number 95 1495 and as
deseribed in  the recently expired Memorandum of
Understanding betwesn VTA and CMEA,

2, The motlon of Bmployer VTA to exclude supervisors and
managors from the bargaining unit ls denled,

3. The motion [n_fimine of CMEA to preclude evidence' offered to
show the existing representation unlt should be modifled to

11
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exclude from 1t any clafdification of employees presently
Included Is granted, : )

The motion ln_Jlimine of CMEA to preclude the tender of any
evidence offered to show that some unlt other than the
presently recognized unlt coversd by the “present collective
bargaining agreement s the unlt In which a decertification
election should be dlrected is pranted.

Respectfu ly submitted,

Tdrtlou II Cosqack

Hemng Officer

- Submitted thls 17th day' of November 2003
Lafayette, Callfornia
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PRTH WILSON, Governor

T)FPAR’IML*NI OF INDUSTRIAL RELATIONS e

QFRICH OP TI 1B DIRECTOR
G, Bow 4 : o

San I-mnclﬁco, CA 04142

May 14, 1997

Richard J. Loftus
Michael W. Droke. .
Littler, Mendelson, Rastiff & Tichy

.50 West San Fernando Street; 14th Floor

San Jose, CA 95113

Vincent A, Harrington _

Van Bourg, Welnberg, Rogers & Rosenfeld
180 Grand Avenue, Sulte 1400

Oakland, CA 94612

Willlam J Flynn '
Neyhart, Anderson, I\c,illy & Freitas
600 Harrison Street, Suite 535
San Francisco, CA  94107-1370

" Robert L. Muelfer

Operating Bngineers Looal Unlon No. 3
1620 South Loop Rond
Alameda, CA 94302

Rey Santd Clara Transit Distriet - Unit Clarification Petitions
Dear Partles,

Boclosed is the Proposed Unit Clarification Order of Hearing Officer
Jean Gaskill in the matter reforred to above. The decision is hereby
adopled as the Director’s decision, pursuant to the Department’s

regulations, 8 California Code of Regulations, section 15855,

The Department's regulations, 8 California Code of Roegulations,

sectlon 15860, provide that any -party may file & statement, wtung forth

exceptions or newly discovered evidence, together with two copies of a
supporting brief, within 20 days from the date of service of the. Deoiston,
All other pm'ties may file a response to the exceptlons within seven dayg

EXHIBIT B
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Righard J. Loftug

Vineent A. Harrington s
willlam J, Flynn "
Robert L. Muellex , '

May 14, 1997

Page 2 .

after the mailing of the exceptions, or 20 days after ‘the mailing of the
initial dooision, whichever iq later, A

Lloy W, Aubry Jr,

1’,)1mctor of Industrial Rehtion

ncemly yOUIS,

ce: Jean Giaskill
Pete Lujan
Vanessa Jolton
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IN PROCEEDINGS BEFORE MHE
DIRECTOR OF THE DEPARTMENT OF INDUSTRIAL RELADIONS
YTATE OF CALTFORNIA

SANTA CLARA COUNTY TRANST
DISTRLCW, :

Patitioner,
v '

SERVICE EMPLOYERS INTERNATIONAL
UNTON LOCAL 7186 and AMALGAMATED
TRANSTT UNION, DIVISION 265,
AFL~CTO,

PROPOSED

Reapondents,
. . UNTY CLARIFLCATIONS

SANTA CLARA COUNTY TRANSIT
DT&TRICT,

Petitionex,
v L] ‘

COUNTY EMPLOYERS MANAGEMENT
'ASEOCTATLION (CEMA), AFFILIATED
WITH OPERATING ENGINELRS LOCAL
UNION NO, 3 and AMALGAMATED
TRANSIT UNION, DIVISION 265,
ATLCLO,

Respondents.
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| CONSOLTDATED PEFITIONS FOR
CLARTFICATION OF BXLSTING
BARGAINING UNILTS
on Apwil 47, 1997, the partiag'met at a conference
attended by the Hearing Officer and counsael for all the parties,

The purpose of the conference was to conslder and hear argument

L
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on the quastion'whether any i&suég framed by the petitions and
ameﬁded petitiéné filed in this case remain undeterminad.

Having heard the arguments of wounsaT and having
reviawed the papors heretofore filed in the matter, the Hearing
officer is persuaded that no ilssues renaln to be declded and that
the unlt clarmflaatlons gought by the Dletrict oun be iasuad on
the basis of the Interim Daoxﬂxon and bupplomental Lntarim
pecislon adopted by the Director on Fabruary 27, 1997 and
Maxch L7, 1997, respeatively, , _

Aacordingly, the Hearinq foiwar proposes thal the
dafinitiona of the three bmrgainihg units invelved In thils case
pe as follows! |

L
The Unlt Represented By
Analganated Translt Undon,
Division 265, AFL~CILO
All amploygeg n produation; operatlon

and maintenana@‘agtivitias of the Santa Clara

County Traﬁait pistrict, inoluding drivers,

dispatohers and ma;ntenanoe personnal, except .

employees and the positions held by those

anployeas who traﬁsferred to the Distrlot:
affective as of January 1, 1993, a# @ rasult

of the statutory reorganization mandated by‘

,Assémbly Blll 2442 and who, pxibr to the

transfer, held pcsitjons coveped by a labor

agreement In effect hetwaesn ﬂexvicc Imployeeas

2
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‘International Union Local 7&5 gnd the County
“of . Banta ‘clara, and exoluding elerical
employees,  guaxds and  supervibors  not
prasently govered by a colleative Bérgaining
Agreement with the ganta Clara County mransit.

pistrict, and excluding also all_clasaified

and - unclassified gupervisoxy and
dminietrative  enpleyess  in  coded

. olassifications and the positions held by guoh
employees wWho ﬁransférr@d to the Distrlob
effective as of January 1, 1995 as & rasuat of
tha statutory reorganization nandated by
Assembly Bill 2442 and, who prior ‘to the
transfer, held positions covered by a labor
agreement in erfect between County Employees
Managenent. Assoclation and the County of santa
Clara, | '
KON
The Unit Represented BY
gervice Inployees tnternational Union
Loeal 718 :

ALl classifled aﬁd unalaﬁﬁifieﬁ worksrs
‘in the coded classlfications, and the
' positions held by guch workers, within the
following bargaining unitss Clerlcoaly
Adninletrative, professional and Technioal

plue Collar; Public Health Nursing, who

3
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trangferred to the pisfrict effe¢tiva_am of
January 1, 1995 as a result of thg statutéry
reorganization mandated by Assembly BLLL 2442
and, who pxiox to the transfer, held positions

covered by a labor agraement in effect betwean

8ervice Employees Interhational Unilon Looal

716 and the County of Santa Clara,
TI. ‘

' The Unit Represented BY
County Employees Management Asgoalation

ALl classified and unclassified enployees

in -the coded olassifications, and the

poaitions held by such .enployees,. -ln the

SuperviaorywAdministrétive bargalning unlt,
who transferred to the District effective as
of January 4, 1995, as a result of the

statutory reorganization mandated by Assembly

. BL1L 2442 and who, prior to the tyansfer, held

posltions covered by a labor agreement in
affect between County FEmployees Management

Aggoolation and the county of Santa Clara,
_ e
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DEPARTMINT OF INDUSTRIAL RELATIONS e
OFFICE OF THE DIRECTOR

PO, Pox 420603

Ban Pranclseo, CA 94142

STATE OF CALIFORNIA - ‘ . PHTH WILSON, Governor

March 17, 1997

Richard J, Loftus

Michael W, Droke-

Littler, Mendelson, Fagtiff & Tichy

50 West San Fernando Street, 14th Floor
Ban Jose, CA 95118

Vincent A, Harrington ' -

Van Botirg, Weinberg, Rogers & Rosenfeld
180 Grand Avenue, Suite 1400

Oakland, CA 94612

Witlam J. Flynn

Neyhart, Anderson, Reilly & Freltas
© 600 Harrlson Street, Suite 535

San Francisdo, CA 94107-1370

Robert L. Mueller

Operating Engineers Local Unlon No, &
- 1620 South Loop Road :

Alameda, CA 94502

Dear Partles

Hnclosed Is the Proposed Supplemental Interim Decision of Hearing Officer
Jean Gaskill in the matter referred-to above, The daclsion is hereby adopted as the
Director’s declsion, pursuant to the Department's regulations, 8 California Code of
Regulations, section 15855, g ' :

No exceptions to the Interim Declsion will be accepted at this time,

The hearing officer will issue an order convening a conference, preferably
duting the month of April, to sollelt the views of the parties as to: (1) whether any
Issues framed by the petitions filed in this case remaln undetermined and (2)
whether the taking of any evidence Is necessary to allow the hearing officer to
determine any remaining issues, If it appears likely that an additlonal evidentiary
hearing will be neaded, the hearing officer at the ‘Aptll conference will also hear the
views of the parties as to whether the filing of exceptions to the Interim Declslon
shall be permitted prior to the convening of an an additlonal hearlng, or, in the
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Richatd J. Loftus
Vineent A, Harringion -
Willam J. Flynn

Robert L, Mueller
March 17, 1997

Page 2

oW

alternative, whether the filing of exceptions shall be permitted only after lssuance of
the final dectslon in this matter, deciding all {saues ralsed by the pending petitions.

~ Notlce of the date, time and place of the second part of the hearing will be
served on all parties by the hearing officer. :

Bincerely yours,

5

LIbyd/ W, Aubry, Jri
Diredior of Industrial Relations :

oo Jean Ciaskill

Pete Lujan
Vanessa Holton
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, PROOF_OF _SWRYLCE BY MATL
(Cod@ Civ. Pxoc. §§ 1013a, 2018.5)

Caga Namea: ﬁANﬁAHMM&&ML_X,MMDT‘?’PR LCT v, SERVICE BEMPLOYRES
ANIERNATIONAL.  eb.al.

CLoan énployed in the Clty and Coun&y of San Francilsao,
California, I am over the age of aightaen yaars and not a parby to
the within action) my business acdvess is 45 Fremont. Street, Suiﬁe
450, San Francisco, California 94105, On Februaxy 28, 1997, I sarved

the following document: FProposad Interem Devlalon Of Heawing

Ofifdcer Taan Gagkll on the parties, through their attorneys of
racoxd, by placing true coples thereof in sealed envelopes addresged
ag shown below for service as designated below:

(A) By Ficst Class Mall: I am readlly familmar with the practice of
the Department of Industrial Relatlons, Office of the Direator
Legal Unit, for the collection and processing of correspondence
for malling with the United States Postal SBervide. I caused
each such envelope, with first-glass ?ostage thereon Fully
prepared, to be deposlted in a recognimed place of deposit of
the U, 8, Mall i{in 8an Francisco, California, for collection and
mailing to the offlce of the addressee on the date shown herein,

PRCOF OF SERVICE

: o
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TN PROCEEDING® BEFORE 'THE

DIRECTOR OF THE DEPARTMENT OF INDUSTRIAYL RELATLONS

STATE OF CALIFORNIA

SANTA CLARA COUNTY TRANSIT
DIBTRICT,

Patitioner,

YV

SERVICE EMPLOYEES INTERNATTONAL:
© UNTON LOCAL 7185 and AMALGAMATED

. TRANSIT UNION, DIVISION 265,

AFIJ”C IO !

Regpondentia .,

—

SANTA CLARA COUNTY TRANSIT

DIBTRICT,

petitionar, -
Ve oo

COUNTY EMPLOYEES MANAGEMENT

 ABSOCIATION (CEMA), ARPILLATED

WITH OPERATING ENGINEERS LOCAL
UNION NO. 3 and AMALGAMATED
PRANSIT UNLON, DIVISION 268,
APL-~CTO,

"Raspondents,

)
)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

4
)
)

[ i

BUPPLEMENTAL.
PROPOSED INTERIM DECISION
AND.  AWARD

CONSOLIDNIED PETITLONS FOR
- CLARIFICATION OF REXISTING
: BARGALNING UNLTE

rhe dlrector has observed that, in the proposed Intexim

kN

pecision and Award lseued by the Hearing Officer on February 5,

%\M\.ﬁ T8
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1997, there is no gxplicit diapoéﬁtion of the following ¢uestion:

" Whether, wupon the expiration of the existing
labor agreements between the County -and SRILU
‘and CEMA, which agreements were adopted by
the Digtriot as a result of the statutory

- raeorganization, the obligation of the:

“District to raoognize the gRIU and CEMA units

geases,

The ¢uestlon arlses bhecause of the suggaqtdon in ATU g
bnieﬁs that the District was mbligated or entltled undar Public
ULilltias Code-§ 100309 to recognize SETU angd CPMA, 1 at aLl,
only until the labor contracts exlgting as of January 1, 199
unexpimad Upon the expiration of the agreements, according te
ATU, the empLoyaas in the 8BIU unit and the nonmsupamvisory
amployegs;-if any, in the CEMA unit would accede to ATU
. The Leglislature aould not have intended such a lGSulﬁ,
nox does the statute dlctate such a conclusion. Tk makes no
labor wralations sense, In the context of a,gtatutpry scheme ﬁhat
claafly'mandatas‘tha trangfer intact of the exilsting bargaining
unité to the successor entilty, that the unites should later siﬁply
cease . 1o exist and be handed over to anothexr Unlon without so
muah.as a vote or other axpresslon of the smployvess in the units‘
to theilr acguiescence in being so handed over. |

The only logigal conclusion ls that the Legislature
inﬁendgd that the distinot unite vontinue to exlst and that., upon
the explration of the labor agreements, the District be obligated
to nagotiale new contracts inﬁﬁgad of continuing ﬁo be hound hy
the terms of the explrad agreamanh% The,mtatuhq supports suah‘a

Uonclumion.
2
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Section 100309 has twot%istinat aspeota;'(l) a command
that the District "ehall grant recognition to those employee
organlzations wbiah'aarvad as‘thg‘recogniz&d”xeprasentativas Qf
the . former county employaes i c ., and (2) a direotive thet the

Pistrict "shall assume and observe all applicable provisions,

dneluding Wag@a}‘of exloting wrltten memoranda of understanding .

This okligation extends only. fdr tha remainder of the term

+ A L

of the wespective existjng writt@n nenoranda of understanding and

to tha extont not quper&eded by a supcessor agremmunL voe .W

The first agpeot, l.e., the requirement to “grant

recognition,” is abgolute and la not temporally proseribed by the

ooaurrenae of any subseguent event., It aontemplates that the

oblﬁqation wild aontihué until something happens betwean SEIU and
CEMA, on thé one hand, and Lhe Distriot, on the othem, Lo
terninate the ralationahip (e ¢, daacrtifiaatjon) ’
The second aspeat, i.é., the obligation to observe the
'ﬁerma.oﬂ the existing agreements, is the only one of the two
agpects of § 100509 that is temporally progoeribed hy thaidurahion

of the agreementg, Upon tha,expiration of those agraamanté, the

'Distriot may ceasge observinq the terns of the expired agreements’

Wgo the extent [they are) superseded by . . . successor
agreenente] o . . 0 ' '

Thug, this Bupplemental Proposed Interim Declslon and

" Award makee expllicit what was implicit in the earlier Decilsion

and Awawd: _ _
¢ The obligation of the Distriot to recogniza the

3
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gETy and CEMA units survives the expiration of the

iabor agreements that were in affect on January 1,

wma‘. | //%%
Da-tm/////%/ﬂx /7?2 | O/J/Q)n o c_,aéaa}cim,

/ Alearing officer
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STATE OF CALIFORNIA . . ' .l PETE WILSON, Governe
DIPARTMENT OF INDUSTRIAL RELATIONS '

ORFICE OF THE DIRECTOR e SR
PO, Box 420603 ‘ : {%if'g i)
San Franclseo, CA 94142 . . . R »’ :

February 27, 1997

Richard .J, Loftus

Michael W, Droke

Littler, Mendelseon, Pastiff & Tichy

30 West San Fernando Street, 14th Floor
San Jose, CA 95113

Vincent A. Hawington

Van Bourg, Weinberg, Rogers & Rosenfeld
180 Grand Avenue, Suite 1400 '
Oakland, CA 94612 '

William J, Flynn

Neyhart, Anderson, Reilly & Freitas
600 Flarrison Steeet, Sulte 535

San Prancisco, CA  94107-1370

Robert L. Mueller . B
© Operating Engineers Local Union No, 3 : '

1620 South Loop Read '

Alameda, CA 94502

Dear Parties,
Enclosed is the Proposed Interim Declsion of Hearing Officer Jean

Gasklll in the matter referred to above,  The declslon s hereby adopted as
the Director's “decision, purswant to the Department's regulations, .8 \

gt

California Code of Regulations, section 15855, , S

The Department’s regulations, 8 California Code of Regulations, o
scoffon 15860, provide that any party may file a statement,” setting forth f'
exceptions or newly discovered evidence, together with two copies of a
supporting brief, within 20 days from the date of service of the Declsion,
All other parties may flle a response to the exceptions within seven days
after the malling of the exceptions, or 20 days after the mailing of the
initial Decislon, whichever is later,

Notice of the date, time and place of the second part of the hearing
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“Richard J. Loftus

Vineent A, Harrington e
Willam J. Flynn A : o
Robert L., Mueller . »
Rebruary 27, 1997

Page 2

will be sclvod on all parties by the hemng offxcex."

: Smc:mcﬂy yoms, /
| Lloyd '

Aubly Jr,
Director of Industrial Relation%

ce: Jean Gaskill
© . Pete Lujan
Vanessa Holton
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! A Richard J. Loftusg .
- Mlechael W, Droke

2 A ‘ Iittler, Mendelseon, Fastlff & Tichy
' 50 West San Fernando SU., L4th Floor:
3 . gan Joge, CA 95113 .
4 A Vincent A. Harrlngton .
Van Bouxg, Weinberg, Rogers &
5 rRogenfeld :
: © 180 Grand Ave,, Sulte 1400
6 Oakland, CA 94612
7 A william J, Flynn '
Nayhart, Anderson, Rellly & Preltas
8 600 Harrison st., Sulte 535
- ’ gan Franclsco, €A 94107-1370 '
9 .
' A. Robert L, Muellen C
10 Operating BEnginsers Local Unlon No. 3
e . 1620 South Loop Road ' :
LY Alameda, CA 94502
12 : . o
1 daclare under penalty of perjury under the laws of the
13 '
gtate of Callifornia that the foregoing 15 true and correct.. Executed,
14 '
on February 28, 1997, at San Franclsco, California,
18 :
i - - : '
' . . ﬁ”,:p Y, 1] /
W - )7 /ﬁ//zz/
18 Barbara Richard - Dealarant
19 '
20
21
22
23
24
25
26
27
28

proof of Sarvice , g
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IN PROCLEDINGu BLﬁORL THE

DIRECIOR OF THE DTPARTMRNT OF INDUSTRIAL RF%ATTONS

. §TATE OF CALIFORNIA _

T BANTA CLARA COUNTY TRANSIT

DISTRICT,
?etitioner,

Vs

'SERVICE BMPLOYEES INTERNATIONAT
UNION LOCAL 718 and AMALGAMATHED

TRANSITUNION, DIVISION 265,
AFL 1o,

Respondents.

SANTA, CLARA COUNTY TRANSIT
DISTRICY,

Petitioner}

v .

CCOUNTY BEMRLOYEES MANAGEMENT

ASSOUIATION (CEMA), AFFILIATED
WITH OPHERATING ENGINBERS LOCAL
UNION NGO, 3 and AMALGAMATED
TRANSIT UNION, DIVISION 268,
A¥L~CLO,

. Regpondents

N et Mt et N e N Nt e i e et e N P g Pt e N st Voo el N Ve St et s eans P et P S e S S

PROPOSED INTERIM Dmcxﬁiow

AND AWARD

CONSOLIDATED PHTITIONS FOR
CLARIPICATION OF EXISTING :

BARGAINING UNLTS
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_ LNTRODUCTION A

| These congolidated petitions for clarification of
bargainlng uniﬁa within the workforce of the Santa Clara County
Trangit District ("District") are brought under. Caldfornia public
veilities Code Hectlon 100302, Jean C. Gaskill ié the‘Hearing
Offluexr, having been duly appolnbed by the Diréchdr of the
Department of Industrial Relations ["Director") pursuant to
Califorpia Code of Regulations Saction 15830, An indtial
hearing, at which all parties and thedx atbbrnéys appeared, was
held on June 14, 1996, '

The petitlons congtitute the Qistriéﬁ's request for a
declaration of lte obligations to recognize and bargain with each
of three contending labor opgaqizatimns and xéqui:a resolution of

~a dispute regarding whiéﬁ of the Unilong i8 entitled to bé the
cexclugilve bargaining repraaanhative of whiah‘bistrict employeesy,
Thé.Unimﬂs ére: Sexvice Huployees Internatlonal Unlon Local 718
C(UERETUM) ; Amalgamated Translt Union, Divislon 265 ("aA7UnY ; and
| County Rmployess Management Aspoglabion ("CEMAM),?
At,tha June L4 hearing, it was debermined after oral.

pregentatlons by counsel that the mabbter would procead in two

-

! Unless otherwise indicated, all sectlon references are Lo
the California Public Utllitles Code, C -

2 Originally, the Dpistrdet filed a petition for
¢larification relating to the SEIU and ATU bargaining units., It
later filled another patitilon seeking clarification relating to the
CEMA and ATU bargalning units and woved to congolldate the ‘two
petitions for heaving snd determinabtilon, At the June 14 hearing,
the Hearing Officer heard arguments on, and granted, the wotlon to

congolldate.
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phages ., Phase one, in the natmmé 6f drogg~mobiong for gunmnaLy
judgment:, would be decided upon briefs, declarations and
supporting documentation,’ Phase two, requlring furbhar ﬁa&tual
hearings, would deal with the Apaclfilc dispﬁbga xegaxding the

gsoope of the respectlve bapgaining undte in light of the dealeion

rendered din the first phase,

This Proposed Interim Dec¢lelon and Award daa;a only
whth the agreed-upon flrst phage,
' L.
THE $SSUE

The overarching legal Lgsue in thls phage of the

“proceading lai

Under the 1994 legislatlon that reorganized
and ‘established the Santa Clara County
Trangit District as an independent agency,
wap the Distrlet required to, and did it
properly, recognlze BRIV and CEMA as the
axglusive bargalning agents and assume
axisbin? labor agresments for County and
Congagbion Management Agency employees who
transferred to the District??

LI,
. THE BACKGROUNT
Leglslabtion that becawe afﬁéctive on Januaxy 1, 1995,
consolidated all public trénsportation functiong in Saﬁta}Claxa.

County'into a reorganlzed, independent District and provided fox

3 The Unions each f£iled answers to the petitions in an
affort to narrow the legal idssues, and all partles then filled
opening and reply briefs,.

4 Thisg 1l the only lssue ralsed by the petitilons that, can
be declded at this .stage. The Unilons, in thelr briafs,
navertheless, bhave requested declaratlons of the sgope and
gomposition off thelr regpective bargalning unite, Thede are lssues .

that wust be resolved in phase two.

o Sy B B




the transfer to the Districht's workforce of certain support and
supervigory employees from the workforces of the County of Santa

Clara ("County") and the Santa Clara County Congegtion Ménagem@nu

 Agency ("OMAM) . A Gounty and CMA amployaaa, these support and

superviﬁcry pergonnel had been r@preéenbed by QEIU'and CEMA,
respec&ivaly. The operabilng @mployé@s of the Tranglt Digtrict
before. the reorganization we¥e represented by ATU, |

A. The Pre-Reorganizatioh Lineup:

_ ‘ The District came into existence in 1972 and toak ovex
from pniVata'entitiaa the public trangportation ﬁunqﬁions in
ﬁaﬁta Clars County. At its.iﬁception, bhatmisbrict wéﬁ run hy
the five-member Santa Clara Couhby Board of Bupervisors asg iltas
governing body. The piﬂﬁrich wag bagically an operating entilty
of limited jurisdiction employing bus drivers, dispatchera,

mechanicy and walntenance personnel. Support'serviaes relating

to the transportation functions, such ag management,

administrative, clefical and building waintenance services, were

. provided by persong employad by the County and the CMA,

In Bugust 1973, following an election supervised by the
peparbment of Industrial Relablons, ATU was certified ag the -
exclusive bargaining representative for. '

ALl employees in production, operation and
maintenance activities of the Santa Clara
County Transit District, including drivers,
dispatchers and malnbenance' personnel, and
axcluding clerlcal, guards and supervisors
not presently covered by a Collective
Bargalning Agreement with the Santa Clarva

GRS




County Transit Dimtrimt.”

. The labor dontract dn existence between the District

and ATU ab the time these pxoceadings commenced covers the perlod

from Februazry 15, 1993 to February 11, 1997 and provides that:

The Distrlot Lacognlzqs the Unlon as the
exaluglive bargaining agent for all emp]oyena
ln the bargaining undt.

The record does nobt dieclose when 1t wag that

SEIU became the bargalning agent for the County employees but it
app@ara_ciraumstaﬁtially Ehat the relatlonship predates 1974,

The most recent labor contract bebween the Counby and SRIU,

covering the perlod from Jdly 18, 1994 through'July 14, 1996,

provides thaﬂ:‘

The County recognilzes Logal 715 [SRIU] (Santa
Clara County Chapter) as the exclusive
bargalning representative for all clasasified
and unclasslfied workers in the coded
¢laggifications within the following
bargaining unitey :

Clerlcal

Administrative, Profe%slona1 and Technilcal

Blue Collar .

Publie Health Nuxeing
Lt wag &EIU- xapreqenLad amploy@@a thhin these units who, before
Japuary 1, L9985, had been County and CMA ewployees ﬂurnmahing :
support services Lo the District’s transportation operations and
who, after the stabutory raorgan%zation-oﬁ~bha District,
transferred to and bucama employaaa of Lh@ DLerict.

Nawthar does the record reflect when it was Lhat CEMA

Eirst became the bargalning agent of the supezvisory &uppoxb

1

§ In ite hrilef, ATU points out that it has repregented the
operating transportabion employees in Santa Clarva County gince the

aarny part of thig century.

. 9. ~
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employees but that relationshif algo appears to have been in

existence since before 1974. The most recent Memorandum of

Understanding between the County. and CEMAY doveping the period
from June 20, L994 through Augugt 25, 1996, provides thau:'
The County macognizws County Buployees
Managewent Asseciatlon (CEMA) as the
exclugive bargalning representative for all
classlfied and unclassified employsas in
codad classlflications within the 8upe1vdaory~
. AdminieraLive bargaining unit. .
It wasg CEMA-represented buperviaopy employees within thig unit
who, before the statutory reorganization, were County.and CMA

enpLoyees furnighing support services to the Distxict and who,

_ afterwards, Lranafewied to and became employees of Lha District,

Thus, for a long period ot time before bhe
reorganizatilon Qﬁ Lheﬂniauriat on Janmary 1, 1895, -employees from
the three recognized bargaining units, albeit warking for three
different ewploylng entitles, were pexforming the work relating
Lo the ﬁrpvision of publlc transportatilon services in Santa Cléra

County.

B, The Statubory Racrqanizatdona

Durdng ite 1993-94 Regular de&gion, the Législatuma
enacted AD 2442 amending the Public Urllities Code to provide, in
pertinent part, as follows: ' '

S 100060. Creabilon of Board; Membaxahip

(a) ' The government of the district shall be

vepbed in a board of directors which shall

conmiSL of 12 wmembers . . . .

“§ 00428, Wifeat of reorgandzation on
aontxaats and obligatdons of the ddahricu

The distxict, which wag establighed with the
approval of the voters in 1972, shall :

: | Q:?wts'("f B
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¢ontinue ag an entlty undar the control of

its governing hoard as reorganlzed pursuant

bo amendments to this part by statutes that
were enacted in 1994, WNothing in thie act
that added this sectlon in the skteond year of
the 1993-94 Regular Segslon ghall be
construed to alter, dmpaly, or terminate

exdsting contracts hetween the.digtrict and

other partles, including, but not limited to,
funding agreements, granbts, lsbox agreements,
agreements entered into pursuant to secblon
13(¢) of the Pederal Transit Act and its
antecedents, howds, notes, equipment trust
certlificabes, or other obligablions of the
dlstzlot, ALl xights and powers of the
digtrict shall continue in full force and
aefifact and no affirmation, adoption, or
agsumptlon by the board of directors ils
required for that continuation. the .dletrict
shall become the succesgor to cextain county .
contracts as provided by agreement between
the county and the distrlct., [Euphasis
added.] . o

§ 100308, Trangfer of county employess and

‘employees off the Santa Clara Counby

Congestion Management Agency

County enployees and amployéea of the Sanfa
Clara County Congestilon Management Agency
who, on a date ox dates determined by the

~bhoard of dlregtors, terminate thelyr

employment and lmmedlately thereafter become
employees of the dlstrict, shall tyansfer to
the district, and the district shall agsume
liability for, all of bheixr acorved and -
unused vacatlon, sick leave, personal leave,
compensating time off and 870 bhalances and
days of accerued gervice in accordance with
the records of thely former employexr in lieu
of any payment by the former employer for
those bhalanceg., Those employees who were
covered by & counbty or congesbion management
agency penslon plan sghall be entitled to-the
game or eqgalvalent rights, optlons,
privileges, behefilts, obligations, accrued
ervice, and status under the pension plan of
the. district. '

§ L00309. Recognitilion of organizabionsi
repregenting formexr counbty employees

To the extent permibted by law, and until
altered or revoked ag provided hy law, the
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digtrlct shall grant rscognition to those
employee organizatlons which gerved ag the
recognized representatlves of the former
county employees described in Section 100308
iTmeduabely prlor to thelr employment by the
Iletelct, " :

The district ghall assume and observe all
applicable ?rmviwiona, lnaluding wages, of
existing written memoranda of understandlng
in effect betwsen the county and the above
recognizad labor organdzabions for those
former county employees described in Bevtion
100308 who are employed by the district in
positions which would have been covered by
those mwemoranda Lf the employees had remained
cemployed by the county., This obligation
extends only for the remailnder of the term of
the redpechilve exlating written wmemoranda of
understanding and to the exbtent not
superseded by a succeggor agreemnent batween
the district and a recognized lahox
organization,

¢. The Cuxrent Alignment:

In Aqgu&t 1994, dn aﬁticipation of the passage of AB
24472, representatives of the District as it was then constituted
.mab with representauivéa of BRIV and CEMA to plén the transgition.

They entered into "8ideletter Agreements" which, inter alia,

]

| provid@d bhat:

gpecific provigions were ilncluded in the-
leglelatlon to protect the benefilts of County
employeas who, on sgpeclfied dates, termlnate
thelr employment and lmnediately thereafter
become amployees of the [reorganized]

- Distrdet, . The Dlstrict wlll assume and
ohgerve all applicable labor. agreement
provislons, lrdcluding wages, for the above
County employees until thesd agreements
explre or are superseded by succegsive labor
agraements . In addiblon, the leglglation
provides, to the. exbtent permitted hy law,
that the Distzict shall grant recognition to
the County's recognlzed employee.
organizationg which represented the
bransferred Counbty employees,

e B .
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Offidially on January %L, 1995, gome 238 County
employees repregented by SEIU and L70 County employeas

represented by CEMA, in a wide range of support and supervigory

C posltions, transferred and became Distrilct employees. The

Dletrict a#aumed the cgollegtively bargaidned 6bligabions ﬁhder'the
exleting lahor contracts and recognilzed the x@presantative status
of SBIU and CEMA for the transferved émployeas. | ’

' Several mohths latex, in May 1995, ATU lodged with the
General, Menager of the Dlgtrdct a grie§anca challenging the entxy
of the former County emplovees into the Distrilot’s workforce.®
ATU aléimed that Ehwéa employvees should be part of the ATU
bargaining unit,’ '

The District filed Ats petitlon for clarification in

ordexr to resolve the lssues ralsed by ATU'p grlevance.

s CEMA, SEIU and the District all assert that ATU should be

~ barred by laches or equitable estoppel from challenging the

petdtions because of ATU's “initilal flve-month delay. To varying
dagrees, they. clalm to have changed posdtion dn detrimental

"reliance, AL this stage of the proceédings, and din light of the

regult here reached, Lt ls unnecessary to consider thoge lgsues,
any apgertions of prejudice suffered as a result of the delay can
be congiderad in phase two as Lt relates to partloular contested
job claggifications. - .

? It ds noted in passing that there is a histony of
challenges by ATU to the perxformance by County employvees of work
that ATU considers ag falllng within dis guriadiotion. The
District's SEIU petition agserts, and ATU's answer does not deny,
that in 1974 a Jurdedlictional dispute arose and wag pettled babwesn
SEIU and ATU concerning SEIU-reprasented ewployees performing work
on the then Distrlct’s Dial-A-Rlde project; and again in 1992 a
dispute concerning allocatlon of .work as between the two Unlons
relating to the Idbte Rall workers was settled by a tripartite
agreement entered into awmong SEIV, ATU and the Distriob, '

‘ 9.




| bhat the enactment of the 1994 amendments "shall not alter,

"V,
nECcrarow
Ragolution of this phase of the dlspute turns upon the-

‘méaning and. effect of the 1994 amendments that added sectlong

100426, 100308, and 100309 to the Public Utllitles Code, fThe
suaruing-?oint, therefore, ié with‘bha.atatutory language ltself,
and, in keeping with the rubric of statutory interpretation, iLf
the meaning of the gtatukbe s clear on its face, . one need not
inguire further, '

Section 100126 states in the plainest berms possible

d.rﬁpair, or berminate exlgling contracts bebtween the d.iat:xic:t‘. and.
other parbies, including . . . labor agreements . . . .7 On.
Januaxry I, l995/ wban bha'ameﬁdm@nts beane_eﬁfectiva, there wag
in exigtence a labor agreement bebwean SEIU and the COunEy. That
agreement had a term commencing on July 18, 1994 and ending on
July 14) 1996, Likawiée, on January 1, 1995, there was in

exletence a labor agreement batween_OEMA and the Counbty, which .

agreement had a term commencing on June 20, 1994 and ending on

August 25, 1996, '

It is undieputed that, before January 1, 1995, SEIU was
the employae Qrgaﬁization‘rawognizad by the County asg the
excluglive bargaining agent for the County emplmyees'whd were

parﬁoﬁming the support functiong for the transit system, It is

also undisputed that, before January 1, 19895, CEMA wag recognizad :

by the County as the ewployee organization representing the

gupervisory employe@a employed by the Counﬁy and performing

wxd i 8
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certaln wmanagement and supervisoay'ﬁﬁnctions for the trangit
BYBLEm, '

. The core provigions of sectlon 100309 state equally
plainly that v"the district shall grant, xeaog;ition to those
auployvee organ&mﬁuiOns whioh gerved as the recogulzad
repﬁeswntativas'of ﬁhe formex wounty employees . . . That 4
exactly what the Distxich did dn this case, l,/e, it recognizad
SHIU and CEMA ag the bafgaining represen@atiﬁas for the
bransferred employess, » _

' Sectilon 100309 goes on to state that the "digtrilet
shail aggune and obsewxve all . . . exdsting wrdtien memoranda of
uu&arstanding.in effect hetwaan tﬁe county and @hé abhove
revognized labor organizatlons . . . for thoge former aounty
employees. . . . emploved by the district in positions whiah
wéuld have been coveraed by those memovanda if the'employaéa had
pomained employed by the cotnty . o , oM ° Agaln, that ls what
the District dld here. | ‘

That should end the inquiry, and the wesult should be

“phat the District acted properly in recognlzing SEIU and CEMA and

agauming the exletlng contracts, ATU, howevar, would parse the

words differently and, dn a irony that should not go unnoticed,

y In dlts briefs, ATU argues thab it has always had within
it baxgaining unit cerbaln support and supervisory employees and
that, evaen since the effective date of the amendments, there have
been created addibional support and non-gstatubory supervisgory
positlong which belong in the ATU unit, Whethexr that ls go and, Lf
g0, which bargaining unit the positlons belong in ig a gubject to
bha resolvaed at the second phase of these proceedings. Bub at thig
stage, the only question 1g whether the preexlsting ATU unlt of

production, -operation and malntenance employees, trumps the

Digtalob’ s recognlilon of the representational rights of SEIV and
CEMA ox whether thoge xights survived the transition,

1.,
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would have the 1994 amendment s "alter, lmpalr or terminate" the |
exianihg coﬁtracns.of the other Unions, but not its own;9 _

v . ATU argues that the introductory phrage of section
100309, "To the extent perﬁibhad by law," modifies the otherwlsa
plaln meaning of the remalnder of the gegtlon.'® First, sgays

ATU, ‘the petitlon ig an effort by the District ko "alter" the
exigting labor agra@mant between ATU and the Digtrick, It views
the petition ag a challenge to lte 1974 certlflcdtion on the
rationale that, 1f SRIU and CEMA are allowed Lo represent certaln
Diabricu'employaas,,it would make incurslons into ATU's cextified
uﬁit. Thug, agserts ATU, thé petitlon is faulty bacauﬁe, under
section 100301, the existing labor agreement betwéen ATU and the

Digtrict ig a conbract bar.M

. ’ Much of the argument in ATU's brlefs foocuses on
particular job classificatlong and the notlon that SEIU and CHMA
are attempting to capture for themgelves the representation of
employees who are properly ¢lasglified as productilon, operation, and
malntenance employees and therefore belong in the ATU unit., Again,
this phase of the proceedings le not intended to deal wilth those
lgsues, Jurlsdictional minutiae, if any, can be dealt with in.
phage two. " : ~

10 ATU' g arguments focus on -that introdugtory phrase and
rest largely on the rvequirement in section 100301 that, "In
rasolving . .+ . questlons of representation including the
determination of the approprlatbe unit or units, . .. the director
shall apply the relevant federal law and administrative practilce
developed under the Labor Management Relatlons
Adt ‘' ] . "

. Yo gegtdon 100301 provides in part: "Any certlfication of
a labor organizatilon to repregent or agt for the ewployees.in any
collectlve bargaining unit ghall not be subject to c¢hallenge on the
grounds that a new gubgtantial questlon of representatlon within
“guch collective bargaining unit exdsts untll the lapse of one year
from the date of certiflcatlion or the explration of any c¢ollegtive
bargaining agreemant, whichever ls latexr, exgept that no dolleative
bargaining agreemant shall ba considered to be a bar to
raepregentation proceadings for a perlod of more than two years,!
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.The fallacy in the argument is that the petition does

- not challenge ATU's unit cextification ab all, While it may have

the effect of damﬁeming ATU g hopes of expanding ilts axisﬁing
unit, 1t will not curtail the unit in any wa;.

~ATU also argues that the object of the petition -~ to
have wmultlple Unlons representing District eﬁpléy@as iﬁ mulbiple
bargaining units -- offends the notion that, in a public ubility

such'aa a transit distrlct, a systemwide unit is preferable to a

'multi«uniﬁ~c¢nfigurati0n, In support, ATU cltes IBEW 899 v,

Aubry, 42 Cal., App.4th 861 (1996). Ordinarily, that would be the
xule but, lLike other rules, this one too has lte exceptions,

| | To ordain a sysbémwide unit would be to‘ignore what has
de_fagto been the casge glnce at least 1974. Bwployees in three
bargaining unilte, represént@d by the same three contending
uniong, have alwayé performedlthe tranglt gystem work of'tha

District. Ib is true that the District was organizationally

fragmented before the reorganization of 1994, but it is

nonetheless the case that the transit functionm were belng
carried out by a single workforce spread among the three
enploylng entitles and dedlcated Eo thosé functions, As a
congequence ‘of the 1994 amendments, thal game workforce wag
meraly gathered up from its existing disparate omganizational
gltus and transposed to a unified one. |

| Indead, if it 18 necessary to place a Labor Management
Relatlons Act.glbss upon the evénts thab resulted in a

congolidated workforca, the apk analogy is to a merger,

13,
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acquisltion and successorship situation.'? Under such a
construct, where the acquiring employex hires a majorilty of the
amployees who were performing the pre-acquisition work and

assumes the labor contracts of the predecessor (whlch is exactly

~what happened heéere), the acquiring employer is the "suadeggop!

for collectdve bargaining purposes, the wajority status enjoyed
by bthe predacassor’a Unlone carries over, and the succesgor st

recognivze those Unlons, 'See NLRB_V, BUrng Internatlonal gac,

gyaa,, 406 U.B, 272 (1972); Fall River Dyelng and FMinishing Corp.,

v, NLRB, 482 U.§, 27 (1987); NLRB. v. Fabsteel Co. of Toulsiana,

ARG

587 F.2d 689 (1979); gert. denled, 442 U.8. 943 (1979) (Lhe

presumppion of &ajoricyistatus conbinues even when the succegsor
acquires only part of the pradacéﬁsor’é bargaining unit),

V _ The x@coid ahows:amply Ehat Lthe drafters of AB 2442 and
those who shepherded it through the Legisldture undeniably
intended the result that the gbabus guo be unaffected by the

bill, i.e, that the Urlons representing the pre-reorganization

County and CMA employees contlnue to repraa@ﬁt them and that
thelr labor contracts carry over to the new regime. Thers is, in

these clrcumstances, no federal law or administrative practice

12 In fact, the legilglative history of the amendunents
repeatedly characterizes the rveorganized Dlstrict as . the
ftguccessor? Lo the dontracts and enployees of the pre-amendment
platrlet, Sew, e.g., AB.. 2442, Leglslative Counsel's Digest,
January 4, 1994; Xxdsembly Comuibtee on Transportabion Minutes,
March 4, 1994, March 22, 1994; denate Rule Committes Minutes, May
2, 1994, June 21, 1994; Asgsewbly Committee on Trangportabion
Minutes, July 1, 1994, _ :

’ ) :1.‘1 N i, ‘
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developed under the LMRA that prevents such a result.™ ggEIvU,

ln pacticulay, waa‘matidulously careful in gquiding and ﬁolléwing
‘the bill to insure -that result. ATU'g particelpation in the
process appears bo have been to expregs itm oppositdon on one
occaglon and very little elsd, It would be the ultimate lrony
1E, deapiba'the clear dntent of the authors, drafters, proponents
and legislatars, ATU were now free to dgnore that intent.

In the final analysis, the regult ip dlctated by the .
gleat, unambiguaus language of the sgtatute. The District dia
what- it was requlred to do and what was permitted by law,

v, '
AWARD
_Aaccfdingly, the Hearing Offdcer finds that:

. The District was requilred by the 1994 amendment g
to the Public Utllities Code to recognize SHIV and
CEMA as the exclugive bargalning agents for County
and CMA ewployees who transferred to the Distriet
ag a result of the statutory reorganization and
whom SRIU and CEMA each represented prilor to the
transtar; '

o The Distrlcet was likewlse required to assume and

. obgerve the provisions of existing labor - ... ..
agresments between it and SEIV and CEMA for forme

‘County and. CMA employees enployved by the Distriot
in posltions that would have been govered by those

13 ATV makes the awgument that, to the extent the CEMA unilt
le comprised of stabtubory supervisors exempt under the LMRA, the
Distriot is not "permitted by law" to recognlze and bargain with
CHEMA and that, therefore, the Distrlot acted lmproperly in doing
g0, The argument mleges the mark. It is.correct that, under the
IMRA, the District could not be QQ%FQLA@Q Lo recognize and bargain
with a unit of supervisors; but it is certainly the law that, 1f an
employer choogas bto recognlze and bargain with a2 unit of
gupervigors, It lg permitted to do. The facgts that CEMA
represented the supervisoxy employees before the reorganization and
that sectlon 100309 mandates post-reorganlization regogrltlion on the
condition that Lt be pexmithed by law, certailnly Justifies the
Distrdot’ g declslon to recognlze CEMA., :

15.
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agreements Lf tho employess would have remained
employed by the County; =

’ The histrlct propefly recognized SEIU and CEMA an
the exclugive bargaining agents for County and OMA
employees who transferred to the District and whom
SEIV and CEMA each represented prlor to the
trangfer; and ‘

v The District's recognition of SEIU and CEMA and
the agsunptlion of the exlsting contracts were and
are permitted by law,

To the extent of the foregoing findings, the petitilons

- are granted. ' '

. ' ‘There are remaining lesués that relabte to whether, . in
the reorganized Dlstrict’s workforce, partloular employees and
‘disputed clasglflcations cladmed by each of the contending Unions
are correctly allocated.M '

Suich lesues are to be dealt with in phase two of the

proceeding unless the parties, gulded by the foregoing findligs,
" gan resolve them without Further hearings.

'Dataa-%/m}q $ /997 | | / /////

>~
/) vegan’ G, Gaskd Tl
_ <m : earing Offilcer

' Mo By way-of example only, and not by way of limltatilon,
there evidently are dispubes over whether certaln Vsupervisorsh
¢lalmed by CEMA are truly stabutory supervisors or whether they are
productilon, operation or maintenance personnel claimable by ATU;
whether there are 'gupport' personnel claimed by S8EIU, who are
really production, operabilon and mainbenance employees and should
‘be. in the ATV unlt; whether certain District posiblons are
"posltlons which would have heen coversd by lexlsting 9RIU or CEMA)
memoranda 1f the employees had remained employed by the county!
within the meaning of samction 100309 or whether ATU can lay. claim
bo  thew; whether post-reorganlzation positdons held by trua
managers and supervigors, who are exempt under LMRA standards, can
be declared to be within a statubtorlly recognlzed bangalning unit,

) X Q«rt ) Gﬁ 3
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