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INTRODUCTION

The california State Mediation and Conciliation Service conducted
an investigation, as referenced in Sections 15805(a) and 15825(a),
Title 8 of the California Code of Regulations, relative to the
Petition 1n question (B5) and herein prasents the background,
position of thae parties, a discussion, its conclusion, and
recommendation to the Director of the Department of Industrial
Relations.

PARTIES

Southern California Rapid Transit District
International. Brotherhood of Electrical Workers, Local 889
Amalgamated Transit Union, Local 1277 -

GLOSSARY OF TERMS
CATUleesssarasvsinnsnsensesssAMalgamated Transit Union, Local 1277
Amendment----......o-------..----.----o-AmBndment to the Petition
CCRIesseeviensssTitle 8 California Code of Regulations, formerly
called the California Administrative Code
CSMCS.........Californla State Mediation and Conciliation Service
Director.......Director of the Department of Industrial Relations
Districti.icesesesssesSouthern Ccalifornia Rapid Transit District
IBEWI+seseveqrss.International Brotherhood of Elegtrical Workers,

Local 889

TAMTAL...vveversenoess 108 Angeles Metropolitan Transit Authority

IBMRBL:wssseasenssssesvssensses.liOng Beach, Metro Rail, Blue Line

PartiesS i v enesaresressnasnamanvanssnssnssesss38e¢ PARTIES (above)
Petition:.eieavsvevesscssaansassssssesPetition for Certification
" PUC.esasersrnansasssnsassnsennssssssnsnsssassessPublic Utility Code
Propertyieissesrsessas.The facilities and grounds of the District

Service:......California State Mediation and COnciliation Service
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VARIOUS CODES

Public Utilities Code

 8ection 30751.

"Any dquestion which may arise with respect to
whether a majority of the employees in an
appropriate unit desire to be represented by a
labor organization shall be submitted to the
Director of the Dspartment of Industrial
Relationas. In resolving such questions of
representation including the determination of
the appropriate unit or units, petitions, the
conduct of hearings and elections, the
director shall apply the relevant federal law
and administrative practice developed under
the Labor Management Relations Act, 1947 as
amended, - and for this purpose shall adopt
appropriate rules and regulations, Saild rules
and regulations shall be administered by the
State Conciliation Service and shall provide
for a prompt. public hearing and a secret
ballot election to determine the question of
representation.¥

California Code of Regqulations
Section 15805. Petition for certifiaation.

“(a)  The invastigation of a question
concerning representation of employees .shall
be initiated by the .filing of a petition with
the service at -the nearest cffilce of the
service.,”

"In the event any petitioﬁ geeks to include

employees covered in whole or in part by an
eklsting collective bargaining agreement
between the distriot and any labor
organization, such petition in order to be
considered timely must be filed within the
period 120 to 90 daye, lnclusive, prior to the
date such collective bargaining agreement is
subject to termination, amendnent or:
modification.?

Determination of questions of representation.
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Section 15825. Investigation of Petition by Service.

"(a) After a petition has been filed under
Section 15805(a) or (b), 1f no agreement for
a consent election is entered inteo and if it
appears to be [sic] servige that. there is
reagonable cause to believe that a question
of representatlon exists, that the policies of
the act will be effected, and that an election
will reflect the free choice of the employees
on the appropriate unit, the service shall
serve upon the petitioner, the district, any
known 1individuals or labeor organizations
purporting to act as the representative of any
employees directly affected by  such
investigation and any other parties a notice
of hearing before a hearing officer at a time
and place fixed..,...."

"(c) If after investigation of the petition
[for certification] it appears to the service
that: there i1s no reasonable cause to believe

that there exists a question whether a labor

organization represents -a majority of
employees of the district in an appropriate
unit, or if the service determines that the
petition has not been filed in accordance with
these regulations, it shall have the power
with the approval of the Director to dismiss
the petition without a hearing or approve the
withdrawal of the petition.®
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B4
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B6

B7
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BACKGROUND

02/23/59 Archibaldg Cbx, Hearing Officer makes his findings,
opinion and recommendations in a question of representation
regarding the then LAMTA, '

05/20/59 Certification of Representation issued by the
CSMCS (then known as the California State Conciliation
Service), to the Amalgamated Association of Street,
Electric Railway and Motor Coach Employees of Amerilca--AFL-
CIO (Now known as the Amalgamated Transit Union). The
Certification was for a unit referred to as Group 2 (B2
page 43). :

03/01/62 Copy of the Agreement between the ILAMTA and the
Amalgamated Assoclation of Street, Electric Railway and
Motor Coach Employees of America, Transportation Union,
division 1277,

11/05/64 LAMTA was merged into the SCRTD.

11/06/64 Letter from the SCRTD announces the merger and the
assumption of the LAMTA collective bargaining agreement
with the ATU,

08/17/90 Petition for Certification filed by the IBEW for
a unit referred to as: "Equipment Maintenance Department.,”

08/22/90 The CSMCS furnishes the other five Unions on the
District’s Property a copy of the Petition, :

09/06/90 The CSMCS notifies the SCRTD and the IBEW that the
IBEW has more than the required thirty percent of
Authorization for Representation Cards.

09/11/90 Lane Kirkland, President, AFL-CIO, requests that
actlon by the CSMCS be held in abeyance so they can attempt
to settle a dispute between the IBEW and the ATU under
their internal disputes plan.

12/17/90 The Impartial Umplre of the AFL-CIO lssues his
determination that the IBEW is not in violation of Articile
XX of the AFL-CIO, Constitution.

12/18/90 The ATU files an appeal to Lane Kirkland,
President, AFL-CIO from the Impartial Unpire’s
determination (B9). :
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Bl1l
Bl2

B13

Bl4

B1E

Bl6

B17

B18

' B1%

B20

' 01/3/91 The IBEW forwards to the CSMCS a copy of the
decision of the Impartial Umpire (B9) and requests a
consent election.

01/09/91 The CSMCS advises the IBEW that their Petition
does not comply with the filing requirements of Title 8 of
the California Code of Regulations.

02/06/91 The IBEW files an amended Petitlon with the csMCs,

02/15/91 & 03/13/91 The CSMCS forwarded a copy of the
amended Petition to the Distxlct and the Unions on its
property.

06/10/91 'Philip Tamoush, Arbitrator, submits a copy of the
Award only to the District and the ATU dealing with the
question of recognition of the unit in question by the
District in earlier negotiations with the ATU.

06/30/81 Philip Tameush, Arbitrator, submits Opinion for
the Award (and copy of the Award) issued June 10, 1991

(B15) to the bistrilct and the ATU.

07/15/91 Lane Kirkland, President, AFL-CIO, advises the

.International President’s of the IBEW and the ATU that the

subcommittee has, by unanimous action, disallowed the
appeal (Bl10). -

07/19/91 The IBEW forwarded a copy of President Kirkland’'s
letter (B17) and requested that the CSMCS conduct a consent
election.

07/23/91 The CSMCS advised the District the IBEW and the
ATU that now that the AFL~CIO and the Arbitrator have
concluded their procedures, it will resume its
investigation of the Petition at a meeting, with the
parties, on August 13, 1991,

08/13/91 CSMCS investigation meeting., The cquestion of
representation was unable to be resolved, so the parties
were given until August 27, 1991 to submit written
statements concerning their positions.

The IBEW presented the CSMCS its written position
statement, with coples to the Distrioct and the ATU, at the
investigation meeting.
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B21

B22 -

BﬁB
B24
B25
A B26

B27

08/16/91 Due to the press of negotiations with three unions
and the Superior court/s injunction prohibiting a strike,
explring September 4, 1991, the District and the ATU
requasted the Service, with a copy of the request to the
IBEW, to extend the date for submitting written statements
to September 7, 1991, '
08/19/91 The CSMCS grants the request (B21), with a copy of
its letter to the IBEW.-

09/02/91 Tentative Agreement, Rail and Metro Rail Addendum
signed by the ATU and the District.

09/02/91 Letter of Agreement signed by the ATU and the -
District. : :

09/06/91 The District submits its written statements with
coples to the ATU and the IBEW.

09/07/91 The ATU submits its written statements with copies
to the District and the IBEW.

09/19/91 A packet of fifty-one identical, but separately
aigned letters, are sment to the CSMCS. Basically, the
letters express the desire to have the IBEW represent them
and request that a secret ballot election be held.
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POSITION OF THE IBEW.

S'I‘ATEMEE'I‘ OF FACTS [B201]

1.

During the month of August of 1990 employees of the SCRTD,

LBMRBL, aought out and submitted Authorization for

: representatlon Cards +to the IBEW, and requested

representation by the IBEW. )

Under the date of August 17, 1990 they submitted a petition
to the CSMCS requesting a consenﬁ eledfion.. '
Thereafter, ATU filed Article XX charges under the
proviéions of the AFL~CIO constitution against the IBEW,

on October 1, 1990 a hearlng was held before ;mpartia}

Umpire Howard Lesnick and on December 17, 1990 he iséued

his determination. His writings read in part:

"In my judgment, IBEW’s position has merit., Case
No. 85-27 APCOA, Inc. relied.on by ATU, was a
situation in which a rival petition interfered
with ongoing substantive negotiations, following
employer agreement to extend the incumbent’s
recognition to a new facilitate. It was the very
presence of the rival that led the employer to
refuse to carry through on that agreement, and
Umpire Mills dquilte reasonably declined to find
that, "because it faced a recalcitrant employer,"
the 1ncumbent lost -its Article XX protection.
Here, the extension was agreed to long before the
hiring of employees was contemplated, and IBEW’s
challenge would remain. applicable even if RTD and
Local 1277 had reached agreement on -contract
language in 1988. '

Since ATU does not contend that it can maintain

accretion rights independent of the claimed import
of the 1988 agreement, there is no heed to
consider the question of accretion further. -Cf.
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Case Nos, 66-88, Shopper’s Falr of Dayton, Ing,

and 88-27, Kaiser  Foundation_ Hospi , on the

_Blgnificance of the 1length of time that a
purported extension agreement has been in effect,

DETERMINATION

IBEW is pot in violation of Article XX of the AFL-
CIo Constitution.”®

s/Howard Lesnick

. Impartial Umpire
Under date of December 18, 1990, Mr, Jim LaSala,
International President ATU filed an appeal [10] of the -
decision of the Iﬁbaftial Umpire to Mr. Lane Kirkland,
President of the AFL~CIO.

Oon July 15, 1991, Mr., kirkland advised the Presidents of

‘the IBEW and the ATU by letter [B17] that:
n, . ..after careful consideration of the facts and

argunents presented, the Subcommittee " has, by
unanimous action, disallowed this appeal. The
datermination of the Impartial Umpire will,
therefore, go _into full force and effect as
provided in Section 13 of Article XX.“ o

s/Lane Kirkland
President

Under date of July 18, 1991, Mr. Jim LaSala, President, ATU

advised Mr. Lane Kirkland, President of the AFL—CIb'by-
letter that the ATU intends, thfough action 1f necessary,
to protect its established representational rights to the

light and metro rail ‘maintenance employees and to enforce
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the award issued by Arbitrator Tamoush [B1l5].

Under date of August 6, 1991, Mr. J.J. Barry, President,
;Internatidnal Brotherhood of Eleétrical Workers adtised}hn

Jim LaSala, fresident, ATU, of the IBEW positlon relative

to his letter of July 18, 1991.

"In his award, Arbitrator Tamoush credited ATU'’s
argument that, in 1988, it had secured-the RTD’s
agreement to recognize it "Yas the exclusive
Bargaining Agent for all current and future rail
and metro rail employees," and on that basis,
directed RTD to bargain with your union over the
terms and conditions of employment. In his
Article XX decision, Umpire Lesnick held that,
even 1if such an agreement had been consummated,
"at most, {it could} be viewed as a promise to
recognize ATU when the light rail operation came
into existence;" and that, - for Article XX
purposes, "“any protracted collective bargaining
relationship that flowed from it would not mature
until at least a year after hiring commenced."
Thus, he concluded that the IBEW was entitled to
maintain ite election challenge even if RTD and
[ATU] had reached agreement on contract language
in 1988."

There is no conflict whatsoever between. the
decisions of. Arbitrator Tamoush and Unmpire
Lesnick: the former found that the RTD agreed to
recognize your organization to represent employees
on a portion of the transit system that had yet to
come into operation; the latter found that such
recognition would not begin to mature into a
protected relationship until the company hired
employees for ATU to represent. " As the IBEW filed
its eleqtion petition less than a year after RTD
hired its first light rall maintenance employees,
there ls no Article XX bar to our proceeding with
that petition.,

It is our understanding that RTD is declining to
bargain with your organization until the guestions
concerning representation are settled. Although
ATU may be within its rights to attempt to enforce
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the arbitrator’s decision, I want to make clear
that 1f your organization uses the decision to
attempt to further block the election, or to bar
the company from bargaining with the IBEW; should
we win the election, we will view that as a
flagrant disregard of actions of the AFL~CIO
Executive Council, and a violation of Article XX."

s/J.J. Barry .

International President

The IBEW concludes:
"Rather than being a mere expansion of an already

diversified unit, these employeeé‘constitute a new operation for

- the RTD. The light rail system is not simply an expansion of the

existing business, but a different kin@_of operation; no work is
peing diverted from the old operation ta:the new; there is no
interchangé of employees; and the overwhelming majority of light
rail employees come from outside the ATU unit.

In this case, a group of employees has been hired from

around the country to perform services never before required by the

company, on a transportation system that has just recently gone
into 6peration. They came to RTD without union represeptation, gnd
throughout their filrst eleven months on the 4job, were -néver
approached by any ATU representative regarding' membership ‘or
representation. ‘During that period, they sought out the
IntgrnationalvBrotherhood of Electrical Workers to sérve as their
¢ollective bargaining agent, and the Tnternational Brotherhood of
Electrical Workers, with authorization cards signed by all but one

of the thirty-three unit employees, petitioned for a representation
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and/or election. . ‘

' The guestion thls case presents is whether these employees
should have the épportunity to select their own c¢ollective
bargaining agent; or whether a pfomise made -~ and later repudiated
—— bf RTD, long before the eﬁployées were hired, to recognize ATU
as thelr representative should bar them from exercising thié right.
Az demcnstrated above, the mest RTD’s promise - gave ATU was
recognition effective when the employees were hired. Because the
events about which ATU has complained occurred less than a year
after the first light rail maintenance émployee was hired, and
because there is no basis for finding an, accretion, ATU has failed
to demonstrate that it had an established collective bargaining
relationship with respecﬁ to thése employses.

| ATU, as an affiliate of the AFL-CIO, has exercised its dué

-progess under the AFL~CIO constitution when it filed Article XX

charges and is unwillihg to conmply with the decision'of Impartial
Umplre Howard Lesnick and/or the AFL-CIO Subcommittee when both
units are in favor of the Internatioﬁal Brotherhooa of Electrical
Workers.

The time hae arrived for the effected employses to have

. their représentation and/or consent election to determine their

wishes relative to their representation,
In view of the preceding, the effected employees and tﬁe

International  Brotherhood of Electrical Workers respectfully
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request that the State Mediation/Coneciliation Service proceed to
conduct the representation'and/or consent election at the earliest

posgible time."

POSITION OF THE ATU

The Petition of the IBEW is invalid, is .barred, and should

be dismissed.

I. FACTUATL. AND PROCEDURAT, BACKGROUND
A, The Cox Unit Determination Findings [Bl] And CSMCS’s

Certiflcation ©Of - ATU [B2} As The BExclusive Bargaining

Representative Of All Non-Supervisory Bus And Rall Maintenance

Emplovees Of SCRT nd Tts Predecesgo The LAMTA,

The records of the CSMCS demonstrate that ATU has been the

recognized exclusive collective bargalning representative of the
bargaining unit at SCRTD and its predecessbr, LAMTA; which comprise
all equipment (bus and réil) and facilities (bus and rail)
maintenance employees. The Service certified ATU as the exclusive
bargaining representative of this single unit on May 10, 1959, As
will be discussed below, this bargaining unit -~ now comprising
approximately iaso Bus maintenance employees and %70 rail
maintenance employees -- has never been changed or amended in any

way since.

In 1958, after the ILAMTA was oreated to assume the
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operating responsibilities of various private and public transit
oberators in the Los Angeles metropolitan area, Archibald cox
acting as the hearing officer for the Service conducted a hearing
and issued findings which; after confirmation'by the Director of
Industrial Relations, established five bargaining units at the’
LAMTA [BLl7. Coi's findings also proposed elections among the
competing -uriions for representétion right for those units. The
competing unions at thelhearing and in the subsequént bargaining
unit elections were theiBrotherhood_oﬁ Railroad Trainmen (today
known as the United Transpbrtation Uﬁion), the Brotherhood of
ﬁailway and Steamship Clerks (today known as the Transportatioﬁ

Communication Union), the International Association of Machinists

. and the Amalgamated Association of Street, Electric Eailway and

Motox Coach Employees (today known as the Amalgamated Transit

. Union).

Cox estahlishéd an operators unit denominated by him as
Group 1; almaintenance unit denominated by him as Group é; a
miscellaneous shop clerks/stores unit. denominated by him as Group
;3; a unit of red-cap porters denominated by him as:Groﬁp 4; and
a clerical unit denominated by him as Group 5. (The unit (Group 4)

of red-caps no longer exists,)

The Group 2 -- maintenance 'unit was defined as follows:

"2, (a) In Group 2 theré:shali be eligible té vote --
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fi) all employees in the Egquipment Maintenance
Department, except supervisors, watchmen, shop
clerks and janitors at 6th and Mailn Street:

(ii) all employees in the E;ectrical Department
.{including TLaborer &) -except steno~clerks and
supervisors (including power supervisors);

{iii) all employees (including janitors) in the
Department of Way and Structures except
gupervisors; and

(iv) the utility men in Zones and Stops
(b) Upon the ballot for Group 2, the choices shall
be Amalgamated, Machinists and ’‘no union’.t"

Following élections in May 1959, the Brotherhood of
Railroad.Trainmen (UTU) won representation rights for operators;
‘the Brotherhood of Rallway and Steamship Clerks (TCU) won
representation rights for clerical employees and the Amalgamated
(ATU) won representation rights for maintenance employees.

On May 20, 1959 the Service certified ATU as the exclusive’
bargalning represeﬁtative of all employees in the Group 2 --
maintenance unit [B2].

The malntenance unit included all non-supervisory
maintenance employees who performed work on both bus and rail
equipment and on bus and rail facilities of the LAMTA. Following

certification, ATU and the LAMTA entered into successive collective
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bargaining agreements which set the wages, hours and working
conditions of all maintenance employees =-- including those working
on the then rail systems of the LAMTA. The 1962 collective
bargaining agreement [B3] between the ATU and the LAMTA shows that

ATU’s bafgaining unit included the rail claseifications at issue in

this matter. See for example.pp. 30, 34, and 35 of the 1962

_Agreement which list the rail classifications covered.

When the SCRTD was created -by the cCalifornia Sfate
Legislature in 19264 to assume the responsibilities of the LAMTA,
the law establishing the  SCRTD (PUC § § 30000 et seq.)
ackncwledgéd, confirmed énd extendéd to ATU the same representation
rights it enjoyed with the LAMTA. For example PUC §30750(b)
providesg in re;evant part as follows: . l i

(b) Upon the acquisition by the district ﬁf'the

property of the Los Angeles Metropolitan Translt

Autﬁority pursuant to the provisions of ‘Chapter 8

(.commenc.ing with Section 31000) of this part, the

district shail assuﬁe and observe all existiﬁg

iébor contra@fs and shall recogni;e the labor

organization certified to rEpreseht,tﬁe employees

in each existing Bargaining unit as the sole

representative of the eﬁployees in each such

" bargaining unit, Any certification of a labor
organization previously made under the provisions
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of the Yos Angeles Metropolitan Transit Authority
Act by the State Coneiliation Service to represent
or act for the employees in any collective
bargaining unit shall.remgin in full forge and

affect and shall be binding upon . the
district....(Emphasis added)

Moreover on Noiremberls, 1964 the SCRTD sent ATU a letter
[B4] expressly acknowledging SCRTD’s assumption of ATU’s collective
bargaining agreement with the LAMTAl SCRTD’s letter stated:
"Accordingly, the Southern California Rapid
Transit District on November 5, 1964 succeed by
operation of 1law to all of the rights and
obligations of Los Angeles Metropolitan Transit
Authority under the Authority’s [collective
bargaining] agreement with you datéd June 8,
1964, ... .
The Southern California Rapid Transit
Distric£ will be staffed by the same personnel as
Los Angeles Metropolitan Transit Authority and the
District’s operations and services will be
conducted in the same manner as those of the
Authority. There will therefore be no change in

L - any matters connected with the said agreement,
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other than the ochange in the name of the
contract;ng entity to the Authority’s successor,

the Southern California Rapld Translt District.n

While the LAMTA and SCRTD temporarily discontinuved rail
service during the sixties and seventies, SCRTD is now reactivating
rail service. The CSMCS’s certification of ATU as the exciusive
.representﬁtive of all maintenance employees at the LAMTA fBz] and
its suécessor, SCRTD, has never been amended or nuilified and

remains in full foroce and effect today.

B.  The 19 ot Lons The oush

During their 1988 contract negotiations ATU and SCRTD
reaffirmed ‘the status of ATU as the exclusive bargaining
representative of all‘rakl maintenance employees of §CRTD. While
SCRTD initially offered to négotiate compiete labor provisions to
cover its rail maintenance employees during those negotiations,
because both parties were up against time pressufes to ocomplete
thése negotiatlions before July 1, 1988 and because the light rail
system was not to become operational until 1990, the parties
acknowledged and re-confirmed ATU’s reéognition ap the exclusive
representative df SCRTD’s rail maintenance employees and left to a
later time the bargaining over modifications to their labor

L7 ©  agreement for rail.
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Subsequent to the settlement of the 1988 labor agreement,

SCRTD took the position that it had not agreed to recognize ATU as

the representative of its rall maintenance employees but merely

that it agreed to negotiate over such recognition. After months of
futile meetings over this iskue, ATU was forced to go to court to

compél SCRID to arbitrate the issue of whether or not the parties

had in.fact reaffirmed ATU’s repreBentation‘rights-and agreed to

negotiate conditions for the maintenance employees of SCRTD’s light
rail system. An arbitrﬁtioh was finally convened and hearings were
held on August 12 and 13 and October 10, 1990 before Arbitrator
Philip Tamoush. It was during this pericd of stalemate that SCRTD
proceeded to hire 1light rail maintenance employees, and the
petition pending before the CSMCS was filed.

On June 10, 1991 Arbitrator Tamoush rendered his award
[B15] and later on June 30 issued his opinion éupporting the award
[B16]. 1In his award, Tamoush found that the’ parties had indeéd
agreéd that ATU was recognized as the exclusive bargaining
representative of all current and future rail maintenance emplbyees
and ordered the SCRTD to nhegotiate with the ATU over therwages,

hours and working conditions of those employees,

c. The 1991 Nedotiations

Oon September 2, 1991, ATU and SCRTD sﬁccessfully concluded

thelr negotiations for a new collective bargaining agreement
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effective June 30, 1991 through June 30, 1994. Pursuant to the
Tamoush Award [B15] and in recognition that ATU long- estabiished
and certified bargaining unit at SCRTD includes all non-supervisory
maintenance classifications -- both bus.and rail -- the parties .

exacuted as a part of their new labor agreement a Rail and Metro

-Rail Addendum ([B23]. The effect of this Addendum is to extend

coverége of the terﬁs and conditions (uﬁless modified in the
Addéndum) of the collective bargaining agreement to all present and
future rail maintenance employees of the District. The members of
ATU and the Board of Directors of SCRTD have ratified the new labor

agreement,

II."  POSITION OF ATU |

Based upon the factse set forth in this letter, as supported
by the exhibits attached to it (see B1,2,3,4,15,16 & 23], it is the.
position of the ATU that the Petitlon for Certification of the IBEW
should be dismissed without a hearing pursuant to Titleis, §
15825 (c) of the CCR. ' '

When the facts before the CSMCS are analyzed in relation to
ﬁﬁis and other regulations of the CSMCS regarding petitions for
certification, thé position of the ATU becomes inescapably

nmeritorious and should be granted.

" A, ATU’s Bargaining Unit Certification By the CSMCS
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Has Never Been Modified Or Annulled And The IBEW

Has Not Shown It Has Authorization Cards From 30%

Qf The Employees In That Unit.

ATU’s bargaining unit at SCRTD, as certified bf the csMCs
in 1959, hﬁs never been modified or nullified. That unit includes
all neon-supervisory maintenance employees -~ both rall and bus --
at SCRTD. While rail classifications at SCRTD were temporarily
discontinued now that they are being reactivated they again become
a part of the ATU unit. Under § i5815 of the Servicé!s
regulations, no Questiﬁn concerning representation‘shéll be deemed
to exist "unleés the labor organization ;aising such question by
petition shall make a showing of proved authorizations or
memberships of at least 30 percent of the employees in the proposed
unit." (CCR § 15815) The ATU maintenance unit at‘SCRTD includes
néarly two thousand (2,000) employeés." The IBEWfa-petition is
supported by thirty-two authorization cards. Consequently it is
barred by § 15815..

As fou are aware, the UTU represents eperators on both the
bus and rail systems and;;fegarding the latter, has since rail
gervice was reactivafed in 199%0. The same is true with respect to
the TCU for clerical employees. Like the ATU both of thesé unions
won their representation rights by éléction in 1959 and like the

ATU their units were certified by the CSMCS following those
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electlons,
B. ~ The Employees In The Rail Maintenance Classification

Reactivated By SCRTD In 1990 Were Covered By The SCRTD-ATU

1988-91 Collective Bargaining Agreement And The IBEW’s=

Petition Mugt Be Dismissed As Untimely,

Under § 15805(a) of the CCR any petition which seeks to
include employees covered "in whole or in part" by an existing
collective bargaining agreement between t@e district and the ATU
'must be filed within the period 120 to 90 days, inclusive, prior
to the date such collective bargaining agreement is =ubject to
termination, amendment or modification."

‘Arbitrator Tamoush found in his opinion and award [Bl5 &
16] . that m"this record is.replete with understandings and even
obvious intents that the ATU is the exclusive Bargaining Agent of
all rail and metro employees and was recognized as such by the
terms of the MOU being interpreted and applied by the undersigned
here." [Bl6 py.l2] Hé went on to f£ind that SCRTD violéted the .
1988 labor agreement by refusing to bargain with ATU over any
modifications to the agreement for the rail maintenance employees.
The fact that the rail employees hired in 1990 were covered in part
by the 1988 labor dgreement, as found by Tamoush, means that the

IBEW’s petition, which was filed on August 17, 1990, was filed
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outside the window period provided by § 15805(a) {CCR). The term

of the 1988 agreement was June 30, 1988 through June 29, 1991, The
window period for filing (120 to 90 days prior to June 29, 1991)

would have been March 1, =- March 31, 1991.

c. . SCRTD’s Refusal To Bargain With ATU Regarding Rail
Maintenance Employees During The 1988-91 Contract Period
Barring Any Petition For An Election For At Least QOne Year

After The Tamoush Award.

By refusing to bargain with ATU over modifications to the
1988 labor agreement for the rail maintenance employees it hired in
1990, SCRTD frustrated the ability of the parties to bring these
rall employees under the full coverage of the 1988 ATU labor
agreement. The Petition by the IBEW was a direct result of SCRTD’s
refusal to bargain with ATU, The policy undér the National ILabor
Relations Act has iong been established that an election will be
barred where a lawfully recognized union has failed to reach
agreenment due to the employer’s misconduct.

For example, 1in Mar-Jac Poultry ¢o., 136 N.L.R.B. 785
{1962), the facts showed that the enployer had entered into a
settlement agreement with the union and then the pafties held eight
bargaining sessions over a six-month period. The NLRB found that

it was the employer’s actions, and its refusal to bargain, which
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took from the union a substantial par£ of 1lte certification year

and therefore extended for a period of at least onadyear of actual

239 N.L.R.B. 738 (1978).

Similar, it is NIRB policy that if it issues as a remedy a

bargaining the certification bar, 8ee also J.P. Stevens and Co,,

bargaining order against an employer (as Arbitrator Tamoush did in-

the .arbitration proceeding between SCRTD and ATU), during the
period of gompliance bargaining, a ﬁétition for an election will be
dismissed as untimely. See Hermet, Inc¢., 207 N.L.R.B. 671 (1937).
j Based upon NLRB policy and standards, which are to guide
the Service in this matter, the IBEW petition would be dismissed
until SCRTD and ATU had a reésonable period kat least one‘year)
from the date of Tamoush’s award [Bl5] withiﬁ which to negotiate
terms fOr-the new rall employees. Now that SCRTD and ATU have
consummated a new labor agreement which covers rail maintenance
employees, the IBEW petition would be dismissed as untimely under
§ 15805({a] [CCR].
D. IBEW’s Argument That The Article kaProceedings Of The AFL~
CIO Favorably Support its Petition Is Without Merit.

The Article XX proceedings merely decided (improperly in
view of the ATU) that the IBEW was not found to be in violation of

Article XX of the AFL~CIO Constitution which deals with organizing

raids by one ‘union against another, - Those proceedings did not
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involve the issues before the Service presented by the IBEW’s
petition. The AFL-CIO did not direct the ATU or the IBEW to do or
not to do anything nor did it express any opinion with respect to

™ appropriate bargaining units at the SCRTD., The IBEW’s argument
that the Article XX proceedings advance its case before the CSMCS
is totally without merit, ‘

E. Conclusion
_ BCRTD and ATU have had a collective bargaining relationship

covering all of the non-supervisory maintenance employees of the
District since the establishment of the District.  The Unit
fepresented by ATﬁ; asl certified by the Service, pas always
included the classifications ‘at issue in this matter. The fact
that those classifications were temporarily deactivated by SCRTD
. and its predecessor has no bearing on the legitimacy and vitality
of the ATU unit now that  those classifiéatiqn have been
reactivated. When viewed froﬁ any angle, the facts underlying the
certification of the ATU’S bargaining unit and that union’s history
of collective bargaining with the SCRTD lead to the conclusion that
the IBEW’s petition should be dismissed without a hearing pursuant
to § 15825(c) [CCR]. There ie overwhelming evidence that the

petition should be dismissed under § 15805(a) [CCR] as well.
Now that SCRTD and ATU have reached a new collective

bargaining agreement accomplishing for their rail mailntenance
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‘employees what they should have accomplished (and had agreed to

accomplish) during the term of'their last labor agreement to érder
a hearing in this case would do violence not only to the Service’s
regﬁlations and certifications but also. to a long. established
collective bargaining -relationship between SCRTD and ATU. The

petition of the IBEW should be dismissed.

POSITION OF THE DISTRICT

INTRODUCTTON

On August 13, 1991 the State Mediation and Coneiliation
Sefvice held an informal conference with representatives of ATU,
IBEW and SCRTD to determine whether a petition by IBEW for a
consent election among SCRTD’s rail employees should be dismissed

forthwith or whether the Service should held a formai hearing on

the matter. The parties were instructed to submit position papers

to the Director by August 27, 19%1. Due to time restraints of
ongoing labér negotiations by SCRID with ATU, United Transportation
Union and Transportation Communications Union, the Service granted
SCRTD and ATU’s request for an extension of filing thelr position
papers to September 7; 1991 [B21}.
SUMMARY

Pursuant to Arbitrator Philip Tamoush’s finding and ruling

that ATU is the execlusive bargaining agent for SCRTD’s non-

gupervisory rall and metro rail employees, IBEW’s petition must be
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dismissed because the contract bar rule is in effect until 1944,
In accordance with Arbitrator Tamoush’s ruling, ATU and SCRTD have
bargaiped and recently reached agreement (effective as of June
aoth, 1991) on the terms and conditions of employment for
maintenance employees including maintenance employees in rail;
accordingly, the contract bar rule is in effect and no petition for
an election may be submitted until 60 to 90 Qdays before the
expiration of the new agreement réaehed between ATU and SCRTD,
ARGUMENT

In May of 1988 répresentatives of ATU and SCRTD commenced
negotlations to renew their collective bargaining agreement. The
parties negotiatéd many times over a two month period and were
guccessful in signing a memofandum of understanding (MOU) by June
30, 1988. Subsequently, a dispute aroée betwean the parties as to
the meaning of item 44 of the MOU which stated, "The parties to
negotiate the language of rail and metro rail."  ATU tyok the
position that item 44 memorialized an agreement that SCRTD had
recognized ATU as the exclusive bargaining agenf of .ali non-
supervisory maintenance workers in SCRTD’s rail system, SCRTD
contended that item 44 memorialized an agreement to bargain with
ATU on-rail reﬁdgnition. \

The parties were unable to resolve this dispute and,

pursuant to Article 20 of the parties’. Collective Bargaining

' Agreement, ATU demanded that the matter be arbltrated. SCRTD
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refused to arbitrate on the claim that the matter was not
substantively arbitrable. Consequently, on Februéry 21, 1990, ATU
petitioned the Los Angeles Superior‘ COurt> to- compel binding
arbitration. The court granted ATU’s motion on March 8, 1990, and
arbitration on the matter was held before Arbitrator Philip
Tamoush., The arbitration spanned three days of hearings and on
June 10, 1991 Arbitrator Tamoush issued his award [B15]; on June
30, 1991 Arbitrator:Tamoush issued his formal opinion suﬁforting
his award [B16]. SCRTD sgbmits that Arbitrator Tamoush’s éward is
dispositive of the issues raised before the gervice:‘ whether
'IﬁEW's Petition should be dismissed or whether a formal héaring on
the matter is requireq,

Based én all ﬁhe evidence and testimony presented before
him, Arbitrator Tamoush ruled that SCRTD did in fact recognize ATU
as the exclusive bargaining ﬁgent for SCRTD’s non-supervisory rail
maintenance emp;oyées, iﬁ effectmruling that these employees were

_in a bargaining unit represented exciusivaly by the ATU, for the
prior three years. Arbitrator Tamoush did nct'agree,.powevér, that
the parties had agreed to all terms and conditions of employmeﬁt;
coﬁsequently, pursuant to his findings that ATU was reéognized as
the exclusive bargaining agent for SCRTD’s non-supervisory rail
maintenance employees, Arbitrator Tamoush ruled that M...the
District is ordered to negotiate forthwith with the ATU when it

requests such, as the exclusively recognized Bargaining Agent of
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all current and futuré rail and metro rail employees." [Blé. pg.
19]

With regard to the issues raised here, Arbitrator Tamoush’s
decision 1is piveotal. Arbitrator Tamoush fouﬁd that SCRTD ﬂad
granted recognition to ATU as to SCRTD rail systems. The

arbitrator found and so ruled that SCRTD’s non-supervisory rail

_employees were part and parcel of a bargaining unit represented by

'ATU [B16 pg.18]. Thereafter, the District and ATU negotiated in

good faith pursuant to Arbitrator Tﬁmoush’s award, resultiné in an
agreement incorporating rail employees into the existing unit. a
copy of this currently in force agreement is attached [B23 & 24].
Aé a.result of this agreement, effective as of June 50, 1991, @he
contract baf rule applies and no petition for an election may be
processed until 60 to 90 days prior to the new contract’s
expiration (in 1994).

In light of the preceding, IBEW'é Petition cannbt legally
be processed. Accordingly, SCRTD requests that‘ﬁhe Sefviee dism;ss

IBEW’s Petition without formal hearing.

DISCUSSION BY THE SERVICE

The IBEW’s Petition, accompanied by thirty-two
Authorization For Representation cards, seeks to rapresent a unit
referred to as "Equipment Maintenance Department." The Amendment

to the Petition (B13), defines the unit as Signals Division,
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Traction Motor Division, Tract Division Rail Equipment Specialists,
Rail Equipment Maintenance Assistants. The Amendment, unlike the
Petition  itself, éxcludes“ Professionals, Guards-Security,
Supervisors, Clerical, Operators and alleges that the unit
comprises 66 people.

Neither the District nor the ATU filed written objections
with the Service as to the unit, the timeliness, appropriateness,
etc. of the Petition or the Amendment until September 6 and 7,
1991, respectively (B25 & 26); at this time they submitted their
position papers. At the request of the District énd-the ATU (B21),
and without objection from the IBEW, the Service extended tﬁe
original submittal date for position papers from August 27, 1991
(B20) to September 7, 1991, The IBEW also had until August 27 to
file its position paper with the Service and they, too, could have

requested an extension of time; they chose to submit it at the

meeting‘of August 213 (B20).

At the time of the filing of the Petition (aAugust 17,
1990), the District and the ATU were engaged in arbitration (court
ordered) before Arbiérator Philip'Tamoush as to the“ATq's claim'of
representation rights for the unit in questién. Subsequent to the
filing of the Petition the ATU filed Article XX charges under the

provision of the AFL-CIO constitution against the IBEW. Out of

'deference to the request of Lane Kirkland, President of the AFL-CIO

(B8), the service, without objection of the parties, held any
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further action in abeyance so the AFL~CIO could attempt to settle
the dispute between the IﬁEW and tﬂe_ATU under their internal
disputes plan.

On December 17, 1990 the AFL~-CIO Impartial Umpire issued
his decision; h....that the IBEW is not in violation of Article XX
of the AFL~CIO Constitution.® . ’ \

Subsequently the ATU filed an. appeal {Bl0) of tﬁe decision
of the Impartial Umpire to Lane Kirkland, President of the AFL-CIO,

who later responded:

n,...after careful consideration of the facts and
argquments presented, the Subcommittee has, by
unanimous action, disallowed thig appeal. The

determination of the Impartial Umpire will,

therefore o into full force and effect as

provided in Section 13 of Article XX."

The IBEW places emphasis on the writings of the Impartial Umpire,

the rejection of the ATU appeal of the Umpires Determination, and
that of J.J. Barry, Prasident, International Brotherhood of
Electrical Workers. In writing to Jim IaSala, President,
Amalgamated Transit Union, Mr. Barry says in part:

"In his award, Arbitrator Tamoush credited ATU’s
. argument that, in 1988, it had secured the RTD’s
agreement to recognize it "as the exclusive
Bargaining Agent for all current and future rail
and metro rail employees," and on that basis,
directed RTD to bargain with your union over the
terms and conditions of employment. In his
article XX decision, Umpire Lesnick held that,
even if such an agreement had been consummated,
"at most, [it could] be viewed as a promise to
recognize ATU when the light rail operation came
into existence;" and that, for Article XX
purpeses, "any protracted collective bargaining
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relationship that flowed from it would hot mature
until at least a year after hiring commenced.™

- Thus, he concluded that the IBEW was entitled to
maintain its election challenge even 1f RTD and
[ATU] has reached agreement on contract language
in 1988,

There is no conflict whatsoever between. . the

decisions of Arbitrator Tamoush and Umpire

Lesnick: the former found that the RTD agreed to

racognize your organigation to represent employees

on a portion of the transit system that had yet to

come 1into operation; the latter found that such

recognition would not begin to mature into a .

protected relatlonship until the company hired

employees for ATU to represent, As the IBEW filed

its election patition less than a year after RTD

hired its first light rail maintenance enmployees,

there is no Article XX bar to our proceeding with

+that petition.®

- In its closing arguments the IBEW contends in part:

"Rather than being a mere expansion of an alpeady
diversified unit, these employeesAconstitute a new pperation for
the RTD. The light rail system is not simply an expansion of the
existing business, but a,differént kind of operation; no work is
being diverted from the old operation to thé new; there is no
interchange of employees; and the_nvprﬂhelming majority of light
rall employees come from outside the ATU -unit." .

"Bacause ihe events about which ATU has complairied ocqurred
less than a year after the first light rail maintenancé employee
was hired, and because there 1s no basis for finding an acoretion,
ATU has failed to demonstratg that it had an established collective
bargaining relationship with respect to these employees.

ATU, as #n affiliate of the AFL-CIO, has exercised its due
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process under the AFL-CIO constitution when it filed Article XX
charges and is unwilling to comply with the decision of Impartial
Umpire Howard Lesnick and/or the AFL~CIO Subcommittee when both
units are in favor of the International Brotherhood of Electrical
Workers."

In recounting the history of the;r relationship with the
District, the ATU submits its rationale and contends:

The records of the CSMCS demonstrate that ATU has -been the
recoqniéed exclusive collective bargaining representative of the
bargaining unit at SCRTD and its predecessor, LAMTA, vhich comprise
all equipment (bus and rail) énd _facilitles (bus and rail)
maintenance‘employees. The Service certified ATU as the exclusive
bargaining reprgsantatiﬁe of this single unit on May 10, 1959,

Additiohaily, they assert that while the LAMTA and SCRID
temporarily discontinued rail service during the sixties and
seventies, SCRTD is now reactivating rail service. The CsMcS’s
certification of ATU as the exclusive representaﬁive. of all
maintenance employees at the LAMTA (B2) and its successor, SCRTD,
has never béen amended or nullified and remains in full force and °
effect today.

And further they argue that during their 1988 ﬁontraqt
negotiations ATU and SCRTD reaffirmed the status of ATU as the
exclusive bargaining representative of all rail maintenance

employees of SCRTD. While SCRTD initially offered to negotiate
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_complete labor provisions to cover its rail maintenance employees

'during those negotiatlons, because both parties were up against

time. pressures to complete those negotiations before July 1, lo8s
and because the 1i§ht rail- system was not to become operational

until 1590, the parties acknowledged. and re-confirmed ATU’s

recognition as the exclusive representative of SCRID’s rail

maintenance employees and left to a later timeltherbargaining over
quificatioﬁs to their laborx agreément for rail.
Subsequent to the settlement of the 1588 labor agreement,

SCRTD took the position that it had not agreed to recogniza ATU as

the representative of Iits rail maintenance employees but merely -

that it agreed to negotiate over such recognition. After months of
futile heetings over this issue, ATU was forced to go to court to

compel SCRTD to arbitrate the issue of whether or not the parties

had, in fact, reaffirmed ATU’s representation rights and agreed to

negotiate conditions for the maintenance employees of SCRTD’s light
rail system., An arbitration was finally convened_énd hearings werea

held on August 12 and 13 and October 10, 1990 before Arbitrator

. Philip Tamoush.

Oon June 10, 1991‘Arbitrator Tamoush rendered his award

~(B15). In his award, Tamoush found that the parties had 1indeed

agreed that ATU was recognized as the exclusive bargaining

representative of all'current and future rail maintenance emplofees

and ordered the SCRTD to negotlate with the ATU over the wages,
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hours and WOrking ‘conditions of those employees.

On September 2, 1991, ATU and SCRTD successfully concluded
their negotiations for a new ‘collective bargaining agreement
effective June 30, i991 through June 30, 1994,

Additionally they claim that SCRTD and ATU have had a
collective bargaining relationship cévering all of the non-
supervisory maintenance employees of the District since the
establishment of the District. The Unit represented'by AiU, as
certified’by the Service, has always includad thé classifications
at issue in this matter. The fact that those clasaifications were
temporarily deactivated by éCRTD and 1lts predecessor has no bearing
on the legitimacy and vitality of the ATU unit now that those
dlassific&tions have been reactivated. When viewed from any angle,
the facts underlying the certification of thelATU’S'bargaiﬁing unit
and that unjon’s history of collective bargaining with the SCRTD
lead to the conclusion that the IBEW’s petition should be dismissed
without a hearing pursuant to § 15825(c) (CCR). There is
overwhelming evidence that the petiﬁion should be dismissed under
§ 15805(a) (CCR) as well.

The Distriot stétés,fhat pursuant.to Arbltrator Tamoush’s
finding and rulihg that ATU is the exclusive bargaining agent. for
SCRTD’s non-supervisory rail and metro rail.lemployaes, IBEW’Ss
petition must be dismissed because the contract bar rule is in

effect until 1994. In accoxrdance with Arbitrator Tamoush’s ruling,
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ATU and SCRTD have bargained and recently reached agreement'
(effective ae of June 30th, 1991) on the térms and conditions of
empioyment for Aﬁaintenance enployees includind mainﬁenance
employees in rail; accordingly, the contract bar rule is in effect
and no petition for an election méy be submitted until 60 to 90 -

days before the expiration of the new agreement reached between ATU

-and SCRTD.

In the main, they do not disagree with the ATU’s account of
what lead to the Tamoush arbitration. They do note that in May of
1988 representatives of ATU and SCRTD commenced negotiations to
renew their .collective bargaining agreement. The partles
negotiated many times over a two month period and were successful
in signinqia memorandum oﬁ understanding (MdU) by June 30;-1988.
Subsequently, a dispute arose between the parties as to the meaning
of itaﬁ‘44 of the MOU which stated, 3The parties te negotiate the
language of rail and metro rail." ATU took the position thﬁt item

44 memorlalized an agreement that SCRTD had reccgnized ATU as the

" exclusive bargaining agent of all nan—supervisory maintehance

workers in SCRTD’s rail system. SCRTD contended that item 44
memorialized an agreement to bargain with ATU on rall recognition.
’ The parties were unable to. resolve this dispute and,

pursuant to Article 20 of the parties’ Collective Bargaining

"Agreement, ATU demanded that' the matter be arbitrated. SCRTD

refused to arbitrate on the claim that the matter was not
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subsfantively arbitrable. Consequently, on February 21, i990, ATU
pétitioned the los Angeles Superior COuft to compel :binding
arbitration. The court granted ATU’s motion on March 8, 1990, and
arbitration on the matter was held before Arbitrator Philip
Tamoush. '
Subsequently tha Tamoush Arbitration was held and his dward

was lssued June 10, 1991, wherein he ruled that SCRTD did in fact

. recognize ATU as the exclusive bargaining agent for SCRTD’s non-

supervisory rail maintenance employees, In effect ruling that these
embloyees were in a bargaining-unit represented excluéively by the _
ATU, for the prior three years: Arbitrator Tamoush did not agrae,
however, that the parties had agreed to all terms and conditions of
employment; consequently, pursuant to his findiﬁgs that ATU was
recognized as the éxclusive bargaining agent for SCRTD’s non-
supervisory rail maintenance employees, Arbitrator Tamoushlruléd
that "...the District is ordered to negotiate forthwith with the

ATU when 1t requests such, as the exclusively recognized Bargaining

Agent of all current and future rall and metro rail employees.‘

The District argues that Arbitrator Tamoush found that
SCRTD had granted recognition to ATU as to SCRTD rall systems. The
arbitrator found and &0 ruled that SCRTD’s non-supervisory rﬁil
employees were part and parcel of a bargaining unit represented by
ATU, Thereafter, the District and ATU negotlated In good faith

pursuant to Arbitrator Tamoush’s award, resulting in an agreement
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incorporating rall employees into the: existing unit,

There is no question, nor dées<a;yone raise one, that priocr
to and at the time of the filing of the Petition and/or the
Amendment by the IBEW that the ATU was a qertified representative
of a bargaining unit. ©Nor is there any question, nor does'anyone‘
ralse one, that the ATU had a long and continuous ongoing
representatiénal relationship with the 'District. What is in
question is the representational status of the unit filed for in
the IBEW’s Petition (B5).

The Service doegl not argue with the :Aiticle XX
determination of the AFL-~CIO Impartial-ﬁmpife, nor does it question'
the authority of the AFL-CIO té hold such a hearing and issue a
determination,when a question of representation is properly before
the Service. As npted above the Service honered the request of
AFL-CIO President, Kirklanduand held its investigation in abeyance
until they concluded their internal disputes plan.

The Servj:ce notes with interest a comment of the Umpire

(pg.7):

"Here, the extension was agreed to long before the

iring of e ovees was contemplated, and IBEW'’s
challenge would remain applicable even 1f RTD and
Ioc¢al 1277 had reached agreement on contract
language in 1988." (Emphasis added CSMCS)

and the comments of IBEW Presgident J.J, Barry (pg.9)

"In his Article XX decision, Umpire Lesnick held

: that, even 'if such an agreement had been

LW consummated, “at most, [1t could] be viewed as a
promise to recognize ATU when the ‘light rail
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and

operation came into exlstence;" and that, for
Article XX purposes, "any protracted collective

bargaining relationship that flowed from it would
not mature until at least a year after hiring
commenced, "

"There is no conflict whatsoever between the

decisione of Arbitrator Tamough and Unmpire
Lesnick: the former found that the RTD agreed to

recognize your organization to represent employees
on a portion of the transit system that had yet to
come into operation; the latter found that such
recognition would not begin to mature into a
protected relationship until the company hired
employees for ATU to represent., (Emphasis added
CSMCS)

what is noticeable about the above comments is the thread

of commonality and it is best said by President Barry:

"There 13 no conflict whatsoever between the
decisions of Arbitrator Tamoush and Umpire
Legnick: the former found that the RTD agreed to
recognize your organizatioen to represent employees
on a portlon.of the transit system that had yet to
come into operation:....As the IBEW filed its
election petition less than a year after RTD hired
its first light rail maintenance employees, there
is no Article XX bar to our proceeding with that
petition." :

From the above we see that there is recognition and

acceptance of the Tamoush award and that it is not in conflict with

the Umpire’s determination.

While with different emphasis than the IBEW, the ATU and

the . District also glve recognition to the Tamoush

Additionally, the ATU contends that (pg.17):

While the LAMTA and SCRTD temporarily discontinued

rail service during the sixties and seventies,

u

award,
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SCRTD is now vreactivating rail service. The
CBMCS’s certification of ATU as the exclusive
representative of all maintenance employees at the
LANTA [B2] and its successor, SCRTD, has hever
been amended or nullified and remains in full
force and effect today.

A review of the Tamoush opilnion and award shows no such

argument being made at the arbitration nor does the ATU show or

suggest that it_ made that argument to the DiStric’; prior to the
arbitration or .to this i-nvaatigat-iﬁn. In rey:few of the District’s
position pap;ar, nothing is seen of this argument there. The
Bervice will let the subject rest and not deal with it any further,
It is important to note that neither the IBEW, the District
or the ATU has expressed disagreement with or ha; in any way,
contested the Tamoush award. . | 7'
Basically the ATU and the District argue thé.t in compliance
with the ".Tamoush__. award the District in‘egotiate.d with the ATU as the

"exclusively recognized Bargaining Agent of all current and future

rail and metro rail employees and on September 2, 1991 successfully'

concluded their negotlations for a new collective bargaining

- agreement effective June 30, 1991 through June 30, 1994.

The Service is now left with the question of whether or not

there is a quest:f.on ‘of representation within the meaning of §
15805 (a) of the CCR.

ff the Service acoepts the Tamoush award, and none of the
parties. have suggested that it should not; it must conclude, as is

argued by the ATU and the District, that at the time of the filing



-

Southern California Rapid¢ Transit District
Page 41

prior to June 30, 1991 would be March 1 to March 31, 1991, The
Petition having been filed on August 17, 1990 it was some six and

a half months premature.

CONCLUSION OF THE SERVICE

In consideration of the position papers of the parties, the
varlous codes, the Tamoush Award and all of the above, the Ser&ica
concludes that at the time of the filing of the Petition the ATU
was the exﬁlusive Bargaining Agent for the unit in question and
that fhe.Petition was not filed timely within the meaning of §
15805(a) of the CCR.

The Sexvice also concludeé thét since the Petition was not
timely filed, and there is no reasonable cause to belleve that
there exists a gquestion whether a labor organization represents a
majority of employees of the district in an appropriate unit, then
the Director, as permitted by § 16825(c) of the CCR, allow the
Service to dismiss the Petition without a hearing.,

such being the case, there is no purpose in addressing the
packet of fifty-one identical, but separately signed letters, sent

to the CSMCS (B27).
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RECOMMENDATION OF THE SERVICE

That the Director of the Department of Industrial Relations
concur with the “CONCLUSIONJOF THE SERVICE" and adopt it as his own
and, in so doing, authorize the Service to dismiss the petition

without a hearing as provided for in § 15825(c) of the CCR.

ﬂ@////%/l

Edwa¥d W. AXlen, Supervisor
Mediation/Conciliation Service

7/ £/

Date: November 27, 1591
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