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STATE OF CALIFORNIA 

DEPARTMENT OF INDUSTRIAL RELATIONS 

BEFORE THE STATE MEDIATION AND CONCILIATION SERVICE 

INRE: 

LONG BEACH METRO RAIL BLUE LINE 
PETITION FOR CERTIFICATION 
C.S.M.C.S. CASE NO. 90-3-086 and 
91-1-830 

PROPOSED DECISION 
OF HEARING OFFICER 

I. 

INTRODUCTION 

Upon petitions being duly filed under Section 30751 of the Public 

Utilities Code a hearing was held on April 8 and 9, and August 11 through 

14, 1992 before this Hearing Officer designated by the Director of 

Industrial Relations under section 15830 of Title 8 of the California Code of 

Regulations. In Case 90-3-086, Local 889 of the International Brotherhood 

of Electrical Workers ("IBEW") seeks to represent a specific group of 

employees who perform- electro-mechanical maintenance work associated 

with the Southern California Rai!id Transit District .. (hereinafter the 

"District" or "RTD") rail systems. More specifically the IBEW seeks to 

represent employees in the following classifications:! 

1 The petition, as initially filed, was geographically limited by its terms to 
employees employed on the District's Long Beach Metro Rail or "Blue Line" 
system. At the hearing the IBEW indicated that it also seeks to represent 
employees in the above classifications without regard to where they are 
employed. IBEW thus made it clear that it also sought to represent 
individuals employed in these classifications in the District's Red Line 
subway system for which staffing had not begun at fhe time the 
representation petition was filed. Notwithstanding arguments to the 
contrary, the above "clarification" constitutes an amendment to the 
original petition given the fact that an entirely different group of 
employees employed at completely different locations was added to the unit 
originally sought. ATU contends that the amendment operates as a bar to 



Maintenance Specialist 
Maintenance Assistant 
Track Inspector 
Signal Inspector 

. Traction Power Inspector 

Rail Electronic Communications Inspector 

The Amalgamated Transit Workers Union Local 1277 ("ATU"), which 

represents a unit of maintenance employees performl.ng a variety of 

mechanical/electrical and related work associated with the District's bus 

operations, (hereinafter "the ATU unit" or the "existing unit"), contends 

that IBEW's petition should be dismissed because it is contract barred by 

both the 1988-1991 and the 1991-1994 collective bargaining agreements 

between itself and the District covering the ATU unit. The A TU further 

contends that the petition is also barred by its agreement with the District 

under the provisions of Section 13(c) of the Federal Transit Act 

(hereinafter "the 13(c) agreement")2 , under which transit systems 

accepting federal funds -for the construction of· capital projects are required 

to offer existing employees certain job protections. 

Alternatively, ATU contends that the petition should nonetheless be 

dismissed because the petitioned-for unit is inappropriate. In this regard 

the ATU contends that the only_ appropriate unit of maintenance 

employees is a system-wide unit including bus and rail employees, and 

that the proposed unit constitutes an accretion to the unit it already 

represents. 

the petition. However, as will .be discussed infra, the amendment does not 
bar consideration of the petition. 

2 49 U.S.C. Section 1609. 
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Similarly, it is the District's position that only a system-wide unit of 

maintenance employees is appropriate, that on that basis the proposed 

unit is therefore inappropriate, and that the petition should be dismissed. 

In case 91-1-830, the ATU petitions the State Mediation and 

Conciliation Service ("Service") to "clarify" the existing unit3 by finding or 

declaring that the current contractual unit is "the most appropriate" or the 

"only" appropriate unit of maintenance employees employed by the 

District. 

For the reasons discussed below it is concluded that processing of the 

IBEW's petition is not barred by either of the ATU's collective bargaining 

agreements or by the 13(c) agreement. It is further concluded that under 

applicable community of interest criteria developed under the Labor 

Management Relations Act, as amended, ("LMRA") the petitioned-for unit 

is inappropriate for collective bargaining purposes inasmuch as it 

constitutes an accretion to the existing ATU unit. It is concluded that 

consideration of the A TU unit clarification petition is inappropriate. It is 

recommended, therefore, that both petitions be dismissed . 
. -

II 

FACTUAL BACKGROUND 
•• 

In 1958 the Los Angeles Metropolitan Transportation Authority 

("LAMTA") was created to assume the operating responsibilities of various 

private and public transit systems in the Los Angeles area.4 After the 

creation of LAMT A, Archibald Cox, acting as Hearing Officer for the Service, 

3 The bargaining unit covered by the current ATU-District agreement 
includes the employees sought by the mEW.· (See ATU Exhibit 1). 

4 These systems, the Los Angeles Railway, its successor the Los Angeles 
Transit Lines, and the Los Angeles Motor Coach Co., which was jointly 
owned and operated by the LA Railway and the Pacific Electric Railway, 
included bus, trolley and rail systems. 
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.. 

conductecj a hearing for the purpose of determining appropriate bargaining 

units among the various employee classifications now employed by 

LAMTA. 

One of the five units found appropriate by Cox, Group 2, also known 

as the Maintenance Unit, consisted of: 

"all employees in the Equipment Maintenance 
Department, all employees in the Electrical 
Department (including Laborer A), all 
employees (including janitors) in the 
Department of Way and Structures, all utility 
men in Zones and Stops; excluding all 
watchmen, shop clerks, janitors at 6th and 
Main Street, steno-clerks and supervisors". 

The Maintenance unit included all non-supervisory maintenance 

employees who performed work on both bus and rail equipment and on 

bus and rail facilities of LAMT A. After prevailing in a Service-conducted 

representation election, the ATU was certified as the collective bargaining 

representative of the employees in Group 2 on May, 20, 1959. Following 

the certification, ATU arta LAMTA entered into successive collective 

bargaining agreements covering the employees in one, overall maintenance 

unit. The record reflects that in the early 1960's, as the District began to 

phase out its rail operations, a number of A TU represented employees 

transferred over to the now-growing bus operations5. 

In 1964, the District was created by the Legislature to succeed 

LAMTA. (PUC Code section 30000 et. seq.). As part of the enabling 

legislation, the District was required to recognize- all currently certified 

labor organizations and to assume all of LAMTA's existing collective 

5 The record reflects that LAMT A discontinued rail service approximately in 
1961. 
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bargaining agreements, including the then-current LAMTA-ATU contract. 

Significantly, beginning with the 1964 agreement, and continuing until the 

1988-1991 agreement, the ATU contracts did not include any rail job 

classifications inasmuch as the District did not operate a rail system during 

most of that period. 

In 1981, sometime after the District had applied for federal funds for 

the construction of a rapid rail transit system, the District and the A TU 

entered into the 13(c) agreement which gave ATU unit employees 

employment priority for all future rail positions. Also in 1981, the ATU 

and the District agreed in writing that future employees hired to work in 

rail positions would be incorporated into the ATU unit. Thereafter, 

sometime in 1988, as the District prepared to staff the Blue Line, the ATU 

and the District began negotiations to implement the 1981 agreements viz 

a viz rail employees. 

For a variety of reasons not relevant here, negotiations ·stalled and 

by the time the first employees were hired to work on the Blue Line no 

agreement had been reached -- on the terms and conditions under which 

these rail maintenance employees wquJd -be incorporated into the ATU 

unit. As a result, the bargaining unit covered by the 1988-1991 

agreement between the District and then ATU, executed on June 30, 1988, 

did not cover any rail maintenance employees in the classification sought 

by IBEW. At that time the District took the position that it had not agreed 

to recognize ATU as the representative of the its rail maintenance 

employees and the dispute was submitted to an arbitrator for decision.6 

6 The matter was arbitrated only after ATU obtained a coun order compelling 
the District to submit the recognition issue to arbitration. As a result, the 
arbitration hearings were not convened until August, 1990, and the 
arbitration award itself did not issue until June 10, 1991, when negotiations 
for the current 91-94 agreement were already under way. 
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Meanwhile, beginning in October, 1989, the District began hiring 

employees in the classifications sought herein. Because of the on-going 

labor dispute these employees were unrepresented. Their initial terms 

and conditions of employment were either unilaterally determined by the 

District or were set through individual negotiations between the employee 

and the District's personnel department.? It was on August 22, 1990, 

during the non-contract period, more specifically , when the IBEW filed the 

instant petition to represent the rail maintenance employees. 8 

Thereafter, on June 10, 1991, Arbitrator Philip Tamoush issued a 

decision and award. He found that the District had agreed to recognize the 

A TU as the exclusive collective bargaining representative of "all current 

and future rail and metro rail employees" and he ordered the District to 

negotiate with the A TU over their specific terms and conditions of 

employment. The District subsequently complied with the Tamoush award 

and agreed to recognize the ATU as the representative of the rail 

maintenance employees at issue here. On September 2, 1991, that 

agreement was formalized .- as part of the current collective bargaining 

agreement, (ATU Ex. 1), which incorporated these employees into the 

existing A TU unit. 

_ "·· 

7 This "non-contract" period came to a close in 1991, after the arbitration 
award issued, when the ATU and District entered into an agreement 
pursuant to which these employees were folded into the existing ATU unit. 

8 Due to a procedural defect the petition was re-filed g.n February 6, 1991, and 
again on March 5, 1991, at the request of ti).e Service. The unit sought in 
the original petitions consisted of "Signals Division, Traction Motor 
Division, Track Division, Rail Equipment Maintenance Specialists, and Rail 
Equipment Maintenance Assistants". As part of the amendment described 
in footnote 1, supra, the job titles in the petitioned-for unit were changed 
to reflect the titles then in use. 
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III 

THE ALLEGED BARS TO CONSIDERATION OF THE PETITION 

The ATU argues that consideration of this petition is barred by: 

(1) the amendment adding the Red Line employees to the 

petitioned-for unit; 

(2) both the 1988-1991 and 1991-1994 collective bargaining 

agreements; and, 

(3) the 13(c) agreement. 

Each objection will be considered in tum. 

A. The Amendment Adding the Red Line employees. 

The ATU argues that adding the Red Line employees to the unit 

sought enlarges the size and character of the unit such that, for contract 

bar purposes, the filing date should be April 8, 1992, (the date of the 

amendment) and not the original filing date of August 22, 1990 (or 

February 6, or March 5, 1991). If this argument prevails the petition 

would be barred by the current collective bargaining agreement. 

In Deluxe Metal -- Furniture Company (1958) 121 NLRB 995, the 

NLRB held that when a petition is. amepded, if the employers and the 

operations or employees involved were contemplated under the original 

petition, and the amendment does not substantially enlarge the character 

or size of the unit or the number of employees covered, the filing date of 

the original petition is controlling. Because the District had not begun 

staffing the Red Line at the time the petition was filed, the employees 

added through the amendment could not have been specifically included in 

the originally requested unit. However, .since the amendment involves the 

same employer and the identical job classifications, it can reasonably be 

said that the additional employees were contemplated by the original 
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petition under Deluxe Metal, supra. Moreover, the amendment resulted in 

the addition of a relatively small number of employees (29) to a unit of 

approximately 80 employees. In these circumstances it is found that the 

amendment did not substantially alter the character or size of the unit so 

as to make the date of the amendment controlling9. 

B. The Contract Bar Contentions 

In order for there to be a contract bar to an election petition there 

must exist a written, signed contract setting forth the terms and conditions 

' of the employees in the proposed unit. Appalachian Shale Products, 121 

NLRB 1160; Southern California Gas Company, 178 NLRB 607. The contract 

must contain substantial terms and conditions of employment sufficient to 

stabilize the bargaining relationship. Appalachian Shale, supra. 

In the instant case, the Arbitrator found only that during the 1988 

, negotiations the District had agreed to recognize the ATU as the collective 

bargaining representative of the rail maintenance employees and that 

their specific terms and conditions of employment were to be negotiated at 

a later date. He specifically .- rejected ATU's contention that there had been 

an agreement to .,apply that contract to the rail maintenance employees .

An agreement to recognize does not constitute a collective bargaining 

. '"' ,, 

9 It is further noted that under Section 11204 of the NLRB Representation 
Case Handling Manual, Hearing Officers are authorized to grant 
amendments to petitions made , during hearings. If an amendment is made 
at the hearing, and it is concluded that it radically alters the character of 
the petition, the Hearing Officer has the discretion to adjourn the hearing 
if he or she determines that due process considerations require that the 
opposing parties be afforded additional time to prepare their cases. As 
discussed above, however, the amendment at issue hc:;re did not represent a 
"radical change" of the petition. Moreover,. the opposing parties had ample 
time to prepare or adjust the presentation of their cases in light of the 
amendment, given the fact that, partly because of the amendment having 
been made, the hearing was adjourned for approximately four months in 
order to permit the ATU to pursue an Article XX proceeding under the 
AFL/CI 0 Constitution. 



agreement. Such agreement cannot stabilize the collective bargaining 

relationship since terms and conditions of employment are not specifically 

stated. As noted above, the 1988 ATU contract did not contain any 

provisions governing the employment terms and conditions of the 

employees in the proposed unit because none had been hired in 1988 

when the agreement was negotiated and signed. The 1988 agreement 

cannot, therefore, act as a bar to the instant petition. 

It is contended that the 1988 agreement bars the petition because it 

at least "partially" covered the employees in the proposed unit as provided 

in section 15805(a) of the Service's regulationslO. The 1988 contract 

contains no provisions covering these employees in whole or in part. 

Accordingly, it cannot serve as a bar to a lawfully filed petition by a rival 

union seeking to represent those employees. Under the National Labor 

Relations Act "pre-hire" agreements, entered into before an employer has 

any employees in the proposed unit, cannot act as a bar to an otherwise 

valid election petition. Western Freight Association, 172 NLRB 303; 

General Extrusion Company, 121 NLRB 1165 . 
. -

C. The 13(c) Agreement ... 

For these same reasons the 13(c) agreement does not bar the 

petition. That agreement was nothing more than a promise by the District 

to give ATU unit employees a placement preference when and if rail 

maintenance employees were hired. Executed in 1981 and reaffirmed in 

1984, the 13(c) agreement did not, and could not, have specified, either in 

whole or "in part," the terms and conditions of employment for a group of 

employees who were hired almost seven .years later. 
~ 

For these reasons, 

and contrary to ATU's contention, the 13(c) agreement was not a collective 

1 0 8 California Code of Regulations section 15805(a). 

9 



bargaining agreement viz a viz the employees in the unit sought herein 

and it cannot serve as a lawful basis upon which to bar the IBEW's 

petition.11 

The 1991-1994 collective bargaining agreement between the ATU 

and the District cannot bar the petition either. This is because that 

agreement was signed in September, 1991, several months after the 

IBEW's resubmitted petition had been accepted by the Service. Under the 

NLRA a collective bargaining agreement entered into after the filing of a 

valid representation petition cannot serve as a bar to the petition. Hotel 

Employees Association of San Francisco, 150 NLRB 143. Accordingly, ATU's 

contention that the 1991 contract is a bar is rejected as well. 

Having concluded that the representation petition is not barred, I 

now proceed to discuss the appropriate unit/accretion issue. 1 2 

IV. 

THE APPROPRIA1E UNIT 

A. The District's Organization Structure 

The record reflects -- that the District has three major departments, 

each one with. a director and two assistant directors. These are 

Transportation, Equipment Maintenance and Facilities Mal.ntenance. All 

1 1 In addition to the reasons discussed above, the recognition agreement and 
the 13(c) agreement do not bar the petition for another reason. Under 
Section 8(a)(2) of the LMRA it is unlawful for an employer to extend, and 
for the labor organization to accept, recognition in the absence of a 
showing that the union represents a majority of the employees in the unit. 
There is no evidence that J!1!.Y. of the employees in the unit sought here, 
much less a majority of them, had expressed a desire to be represented by 
the ATU in any manner at the time these agreements were signed. Nor 
could there be any such evidence since, as noted, no rail maintenance 
employees had been hired at the time these agreements were reached. 
Therefore, neither the recognition agreement nor the 13(c) agreement can 
act as a bar. 

1 2 The conclusions reached regarding the contract bar issue would be the 
same whether the petition is deemed officially filed on August 22, 1990, 
February 6, 1991, or March 5, 1991. 
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drivers and train operators are part of the transportation department. In 

the case of the Facilities and Equipment Maintenance Departments the 

record reflects that their Directors, assistant directors and most first and 

intermediate level supervisors have responsibilities encompassing both · 

bus and and rail operations. 

The Equipment Maintenance Department oversees the maintenance 

and repair of all revenue service vehicles, i.e., motor coaches (or buses) 

and rail cars, from repair facilities scattered throughout its area of 

operation. Although some of these repair facilities are dedicated only to 

rail operations, the overwhelming majority of these locations service both 

bus and rail operations. There is no separate rail equipment maintenance 

department. In this regard it is noted that the District maintains a Central 

Maintenance Facility (CMF) from which major bus and rail vehicle overhaul 

and rebuilds are performed. Also at CMF all vehicle painting is performed 

(bus and rail), as is all procurement and warehousing for the bus and rail 

systems. CMF also contains a materials dispatch center supporting both 

bus and rail maintenance .- operations. The record reflects that all 

equipment used in rail is machined, at CMF by ATU unit employees. 

The Facilities Maintenance Department includes buildings, grounds, 

landscaping, bus stop and rail station sign painting, terminals, layovers for 

bus stations, and overhead wire maintenance as well as track maintenance 

and station maintenance work for rail. All maintenance operations, 

whether bus or rail, are the responsibility of the Facilities Maintenance 

Department Director who has supervisory authority over all but two of the 
, 

classifications at issue in this proceeding. . They have been part of the 

Facilities Maintenance Department since 1989. 

1 1 



Under section 30000, .et. seq. of the Public Utilities Code it is 

contemplated that the District will operate bus and rail systems. The 

record further reflects that since at least the late 1960's it has been District 

policy to develop an integrated bus and rail system (designated as a 

Uniform Integrated Multi-Modal System), involving trolley coaches, light 

rail vehicles (such as the Blue Line) and heavy rail (such as the Red 

Line).13 

Scheduling for both bus and rail are made by employees in the same 

department, Operations Planning. In establishing the Blue Line and 

developing its train schedules, the District extensively considered existing 

bus system routes and operations. In this regard it is noted that, in order 

to avoid service duplication, over 60 different bus lines were modified, 

truncated or even dropped altogether after the Blue Line became 

operational, and that it is anticipated that similar changes in bus routes 

will occur when the Red Line comes on line in early 1993. As a result of 

this coordination,. bus ridership has decreased on certain routes as patrons 

substitute light rail service .- instead. Additionally it is noted that all District 

maps include, both bus and rail routes and that by making one t~!,£'phpne 

call, customers receive information about both bus and rail schedules and 

connections. 

The record further reflects that the District maintains a uniform 

system-wide hiring system pursuant to which all job applicants, whether 

from within or outside an existing bargaining unit, must pass a written 

examination and a qualification appraisal interview before being hired. 

1 3 See District Exhibit 6. In addition to the foregoing, evidence was introduced 
establishing that it is the District's intention to eventually integrate a new 
trolley coach system into the existing light rail,. heavy rail and bus systems. 
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Employees accrue seniority in two different ways: on a departmental 

basis (facilities maintenance department, equipment maintenance 

department, etc.), and on a District-wide, or overall basis. Some personnel 

decisions, such as certain promotional decisions and work shift 

preferences, are determined by departmental seniority. Others, such as 

vacation accrual, are governed by the employee's total length of 

employment with the District, without regard to the department(s) in 

which he or she may have worked. Significantly, departmental seniority is 

not broken down into sub-categories of "bus" and "rail" seniority dates. An 

employee's departmental seniority date would, if applicable, include 

periods when they performed both bus maintenance and rail maintenance 

work. Thus, for example, seniority for an employee in the Facilities 

Maintenance department would include periods when that employee 

worked in an ATU classification on the bus side, as well as any period 

worked on the rail side within that department. Employees acquire a new 

seniority date only when they move from a facilities maintenance to an 

equipment maintenance position, or vice versa. --
B. The Employees in the .. Proposed Unit. 

(1) Maintenance Specialist 

The Maintenance Specialists are located within the Equipment 

Maintenance Department. They are primarily responsible for diagnosing 

rail car vehicle malfunctions, determining their probable cause, and 

making the necessary repairs to the rail car systems and subsystems. 

They also test newly acquired equipment, respond to system emergencies, 

and overhaul and tune traction power motors. Significantly, the record 

reflects that several employees who were formerly classified as 

"Mechanics," an ATU unit classification, transferred to become Maintenance 

13 



Specialists and that employees in both classifications work with virtually 

the same tools. Thus, in performing their mechanic duties, A TU unit 

employees develop the skills and experience which qualifies them for the 

position of Maintenance Specialist. 

(2) Maintenance Assistants 

The Maintenance Assistants are also situated within the Equipment 

Maintenance Department. Their primary duty is to clean the interior and 

exterior of the rail cars using high pressure steam, hot water or air 

pressure. The reco:rd reflects that several Maintenance Assistants were 

formerly bus system Service Attendants where they cleaned buses using 

virtually the same equipment and processes they now use on the light rail 

vehicles. In addition, the Maintenance Assistants sweep and mop the 

Maintenance shop, the pits, offices, yard areas and restrooms, work which 

is also very similar to the duties they performed on the bus side. In 

addition, and to a lesser degree, they may operate non-revenue vehicles 

(cars and pickups) in support of the maintenance operations, or load and 

unload supplies and other materials . 
. -

~3:) Traction Power Inspectors 

The Traction Power Inspectors are located within the Facilities 

Maintenance Department. They maintain the overhead wire on the Blue 

Line and the electric third rail on the Red Line. In this regard they inspect, 

test, install, maintain, replace and repair a wide range of electrical power 

equipment, including distribution systems, overhead catenary systems, 

contact rail, transformers, and direct current switch gear. They also 

respond to equipment failures, determine. their cause and restore the 

equipment to service. The record reflects that approximately 8 of the 22 

Traction Power Inspectors currently employed by the District transferred 

14 



over from positions in the ATU existing unit, (primarily the Electrician 

classification), during the non-contract period. Because the knowledge and 

skills they developed as A TU Electricians qualified them for positions as 

Traction Power Inspectors, these formerly A TU unit members did not 

receive any additional training or instruction beyond that given to the 

Traction Power Inspectors hired from outside the District during the non­

contract period. Traction Power Inspectors carry radios which are 

maintained and repaired at CMF by ATU unit employees. Finally, it is 

noted that the Traction Power Inspectors work out of Vernon Yard, a 

repair facility where several ATU classifications, including for example the 

Electronic Communication Technicians or ECTs, work. 

(4) Rail Electronic Communication Inspector 

The Rail Electronic Communication Inspectors come within the 

Facilities Maintenance Department. They repair and maintain electronic 

equipment used in the District's rail operations, including ticket vending 

machines, public address equipment, voice and data communication 

devices, intercom, fiber optic, .- CATV, CCTV, security alarm, fire detection 

and suppression, digital microwave ,,anq computer systems. Although the 

Rail Electronic Communication Inspectors work exclusively on rail 

operations, because the District operates an integrated communications 

system, most of the equipment the RECis work on also support bus 

operations.· Additionally, there is one supervisor for both bus and rail 

communication employees. It is also noted that should they be unable to 

repair a piece of communications equipment, the RECis take the equipment 
, 

to CMF where ATU-represented ECTs repair them. Five of the current 

RECis were formerly ECTs, and two of them transferred over to their 

current position during the non-contract period. Further, it is noted that 
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training and experience developed by these employees as ECTs was 

transferable to their current position as Rail Electronic Communication 

Inspectors. Finally, the record reflects that the RECI's have very little, if 

any, contact with employees in the other classifications sought through this 

petition. 

(5) Signal Inspectors 

The Signal Inspectors come within the Facilities Maintenance 

Department. They are responsible for inspecting, testing, and performing 

corrective and preventive maintenance on wayside and audio signals, 

traffic control and automatic train control devices, grade crossing 

protection devices, switch and relay equipment, and electro-mechanical 

signal devices. They report for work at Vernon Yard. 

(6) Track Inspectors 

The Track Inspectors are located within the Facilities Maintenance 

Department. They are responsible for repairing and maintaining the tracks 

on which the trains run. In this regard they supervise the installation and 

repair of the track and switches. .- by the track crews, and they identify 

faulty track and other related maintenance problems. They also repoJ:l, fqr 

work at Vernon Yard. 

C. The Role of ATU unit employees in the District's Rail 

Operations. 

In addition to the examples described in the preceding section, the 

record reflects that from the time the District began preparations to bring 

the Blue Line system into operation, ATU unit employees in many different 
, 

classifications have played a significant supporting role in the District's rail 
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operations. 14 The same is true for the Red Line which· will begin 

operations in 1993. 

Thus, for instance, A TU cabinet makers, who maintain doors, 

tabletops and counters, also perform this work for the District's rail 

facilities. ATU camera operators, who work in the District's sign shop, 

produce signs for both bus and rail operations. ATU-represented Digital 

System Technicians and Digital Technicians perform work on computer 

systems for both bus and rail operations. 

Also, A TU Electricians a,nd Electrician Helpers, who maintain vehicle 

support maintenance equipment, (hoists, cranes, rail car and bus washes) 

and install lighting and power systems, also perform work on the cranes 

used to lift rail cars and buses for repairs. The record reflects that 

currently three of these electricians· are assigned to work on the Red Line, 

where they maintain hoists, lighting and power systems and generally 

troubleshoot the equipment. ATU locksmiths, working out of CMF, repair 

and replace locks anywhere in the system, including rail facilities. ATU 

millwrights perform "truing" .- work on the rail cars, grinding the wheels to 
. 

match a certain profile on the_ lig\J,t rail track. Power Yard Sweepers, 

represented by the ATU, use power equipment to sweep out district 

facilities such as parking lots at both rail and bus locations. 

Additionally, the record establishes that ATU Air Conditioning 

Technicians respond to problems related to the air conditioning in both bus 

and rail facilities. ATU Plumbers perform work at all District facilities, 

both bus and rail. The District's microwave communications system, which 

interfaces and controls communications on a District-wide basis, is 

maintained and repaired by System Electronic Communications 

14 This includes periods before, during and after the non-contract period. 
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Technicians, an ATU classification. The record also establishes that A TU 

Machinists were involved in performing some of the design and 

modification work on approximately 40 rail panographs, (the poles that 

protrude from the light rail cars and connect them to the electrified 

overhead wires), before these were cleared for revenue generating use. In 

addition, these same Machinists also maintain and repair the hydtolic lifts 

used to raise the light rail vehicles for maintenance and repair in the shop. 

ATU mechanics and other classifications perform repairs on rail-related 

equipment at the request of the Maintenance Specialists. 

The District employs two individuals designated as Facilities 

Inspectors.15 Although these employees are part of the existing ATU unit, 

they work exclusively on rail operations under the jurisdiction of the 

Facilities Maintenance Department. There is one Facilities Inspector for 

each rail system, i.e. one for the Blue Line and one for the Red Line. They 

are primarily responsible for maintaining the buildings and grounds at 

each rail station. In this regard they perform general maintenance and 

repair work such as maintaining .- the non-electronic parts of irrigation 

systems, .. mak:·ing. repairs on walls and on broken water lines, put~ng ,1,1p •. 
1

signs, repairing loose or broken tile and sealing concrete. In order to 

perform some of the more complex repair tasks, the Facilities Inspectors 

will, from time to time, require the assistance of ATU electricians. In 

addition, they will also occasion.ally work with the Property Maintainers, 

1 5 The IBEW petition does not include the Facilities Inspectors. However, at 
the hearing, the IBEW indicated that they would not, object to the inclusion 
of Facilities Inspectors in the petitioned-for. unit in the event it is 
determined they share a sufficient community of interest with the 
employees in the classifications sought. However, given the final 
conclusions reached herein with regard ·to the legal relationship between 
the existing ATU unit and the petitioned-for unit, a specific finding 
concerning the unit placement of the Facilities Inspectors is unnecessary. 
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an ATU classification, who are responsible for building maintenance on the 

bus side of the District's operations. 16 

D. Employee Interchange 

As discussed supra, under the l3(c) agreement the District 

committed to give A TU unit employees a preference in hiring for rail 

positions. The record reflects that the District lived up to its part of the 

bargain by transferring a number of A TU unit employees into the 

classifications sought here during and after the non-contract period. (See, 

e.g., the discussion above concerning Maintenance Specialists, Maintenance 

Assistants, Rail Electronic Communication Inspectors, and Traction Power 

Inspectors).. In addition to the examples cited above, several other 

examples of employee interchange bear note. 

For instance, with respect to the Red Line, although most of the 

employees initially hired to staff it were formerly Blue Line employees, 

several employees transferred to work on the Red Line directly from ATU 

bus systems classifications. (See e.g. ATU Exhibit 51 showing that at least 

three Electricians and two .- Property Maintainer); transferred directly froni 

an ATU classification on the bus side.qirectly to the. Red Line). Also, the 

record further reflects that at least one Track Inspector and one Signal 

Inspector transferred from ATU positions on the bus side directly to the 

Red Line. 

v. 
THE PETITIONED-FOR UNIT CONSTITUTES AN 

ACCRETION TO THE EXISTING A TU-REPRESENJED UNIT. 

Under the LMRA accretions to an established bargaining unit are 

regarded as additions to the unit and therefore as part of it. Employees 

1 6 It is noted that both Facilities Inspectors previously worked as Property 
Maintainers. 
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found to have been accreted into an existing bargaining unit are not 

accorded a self-determination election. The Goodyear Tire and Rubber Co. 

et. al., 147 NLRB 1233. A petition for certification of a group of employees 

found to be an accretion is dismissed. Granite City Steel Company, 137 

NLRB 209. 

In determining whether a group of employees constitutes an 

accretion to an existing unit, the NLRB examines several factors, including 

but not limited to, the degree of employee interchange, the commonality of 

supervision and similarity of conditions of employment, the similarity of 

job classifications, the functional integration of the units, their geographic 

proximity, the role the new employees play in the operations of the 

existing unit, the degree to which the two groups share a community of 

interest, bargaining history and the similarity of skills and education 

between the two groups of employees. 

Based on the record as a whole as detailed above, it is concluded that 

the petitioned-for unit is not appropriate for collective bargaining 

purposes and that the employees .- sought constitute an accretion to the 

existing ATU-represented unit. These employees are, therefore, a part .Qf '· 

that unit. In reaching this conclusion several factors bear note, most 

significant among them the high degree of functional, operational, and 

organizational integration of the District's bus and rail operations. Thus, 

the District has established an Integrated Multi-Modal Transit System, 
' 

which incorporates bus, light rail, and heavy rail systems into one, 

coordinated transit system. Rail and bus timetables are coordinated to 

avoid service duplication, the existence of. the Bl~e Line has caused the 

District to modify, truncate or eliminate over 60 different bus lines and 

ridership on certain bus lines has decreased as ridership on the Blue Line 

20 



has increased. All District maps include bus and rail systems and with one 

phone call patrons can receive information concerning both bus and rail 

lines. 

It is further noted that the District's organizational structure does not 

include separate bus and rail divisions. Two of the District's major 

divisions, Facilities Maintenance and Equipment Maintenance, each headed 

by a department head, simultaneously support and are responsible for 

both bus and rail operations. As detailed above at pps. 10-12, the District 

operates one primary maintenance facility, (CMF), where repairs are made 

on equipment used in both bus and rail operations. Moreover, employees 

in ATU classifications have always played a critical support role in the 

District's rail operations, before, during and after the so-called non­

contract period. Significantly, several ATU-represented employees (for 

instance Facilities Inspectors and Red Line Electricians) work exclusively 

on rail operations. 

There is substantially common supervision between the employees 

in the petitioned-for unit .-and those in the existing units. Thus, because of 

the high degree of operational integration, with only a few exceptions, the 

first line supervisors of the rail maintenance employees in the petitioned­

for unit also supervise ATU-represented bus maintenance employees; at 

the higher supervisory levels there is total common supervision between 

these two groups. 

In addition, the two groups of employees possess similar skills as 

established by the fact that a number of employees in A TU classifications 

(for instance Electronic Communication Technici;ns and Electricians) 

developed skills and experience in those positions which qualified them for 

positions in classifications in the requested unit. Because of this similarity 
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in skills and experience, the record establishes that there is a significant 

degree of interchange between the two groups of employees as reflected 

by the number of employees who transferred into positions in the 

petitioned-for unit directly from A TU unit positions. Moreover, employees 

in the two units come into frequent contact with each other, not only at 

CMF where rail maintenance employees deliver equipment to employees in 

ATU classifications for repair, but also throughout rail system facilities 

where employees in A TU classifications ·are called upon to perform a 

variety of repair and maintenance tasks. (See pages 16-19 above). In .the 

circumstances of this case, and contrary to the IBEW's contention, the 

evidence is overwhelming that the employees in the petitioned-for unit 

are not sufficiently separate and distinct to properly constitute a separate 

appropriate unit. The same functional integration and employee 

interchange factors which were· pivotal to the certification of a combined 

bus and rail maintenance unit in 1958 are present today and argue very 

strongly in favor of the accretion finding reached herein. 

In support of its contention -- that the petitioned-for unit is 

appropriate, the IBEW contends that these employees share similar skills,,., 

duties and working conditions. While knowledge of electronics is a 

desirable qualification for most of the classifications sought, the record 

reflects, and the IBEW concedes, that such knowledge is not a prerequisite 

for all classifications in the proposed unit. Thus, for example, Maintenance 

Assistants, whose primary job is to clean and wash the rail cars, do not 

work at all with any electrical systems. Moreover, although the IBEW has 
, 

gone to great pains in an attempt to establish that the employees in the 

requested unit possess rather sophisticated and highly specialized 

knowledge of electrical systems and components, the record reflects 

~ 
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otherwise. First, it is noted that not all the employees in the proposed unit 

work with direct current. For instance, Track Inspectors, Maintenance 

Specialists, and Maintenance Assistants, do not work with direct current. 

Additionally, an IBEW witness admitted that several employees have been 

hired to work in classifications in the proposed unit (including employees 

hired from outside sources as well as employees who transferred over 

from A TU unit classifications) with no experience working with electrical 

systems. They received a brief period of orientation or of on-the-job 

training before being considered fit to work on their own. Moreover, as 

stated above, the record reflects that ATU -represented employees, 

(Mechanics, Electricians, System Electronic Communication Technicians, 

Digital Technicians Property Maintainers, Electricians Helpers), have 

always worked on electrical components associated with the operation of 

the District's rail and bus systems. The similarity in the skills and 

knowledge of electrical systems and components possessed by these ATU 

unit employees, and the skills and knowledge of the employees in the 

proposed unit explains why -- employees in these electronic-related ATU job 

classifications have transferred into positjons in the proposed unit and are 

able to perform the work competently with little or no additional training. 

This evidence seriously undercut the contention that the employees in the 

proposed unit possess so unique and distinct a set of electronic-related 

skills as to justify a separate unit.l 7 

1 1 The fact that the District conducted a nationwide search to fill some 
positions in the proposed unit and has offered empl9yees a monetary 
reward for referring successful candidates to. some of these jobs does not 
alter this conclusion. Richard Hunt, the District's assistant director of 
Facilities Maintenance, testified that there are several ATU Electricians 
who possess the knowledge and experience necessary to perform the duties 
of a Traction Power Inspector, for instance, but who for reasons of 
personal preference chose not to apply for these positions. Thus, contrary 
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Neither can a separate rail maintenance be justified by the 

supervisory structure under which these employees work. As noted, the 

District does not have a separate Rail Maintenance Department. Therefore, 

seniority is accrued on a departmental, rather than on a "bus or rail work" 

basis. Both bus and rail maintenance operations are the responsibility of 

the Facilities and Equipment Maintenance Department Managers. 

Additionally, the common supervision of bus and rail maintenance 

employees is not limited to the higher echelons of the District's 

organizational structure. Although there is a separate first line supervisor 

for most of the classifications in the proposed unit, above that first level all 

the employees in the proposed unit work under the direction of managers 

and supervisors who are responsible for both bus and rail operations. 

Similarly unavailing is the contention that the' employees in the 

proposed unit work in close geographic proximity with each other so as to 

justify a separate unit. Although this appears to be true of the Traction 

Power Inspectors, Track Inspectors and Signal Inspectors who spend a 

considerable amount of .-time working together out in the field responding 

to overhead wire and track propulsion problems, such is not the case , )'lith. 

the other employees in the proposed unit. Thus, for example, there is 

substantial evidence establishing that the Maintenance Specialists and 

Maintenance Assistants have very little contact with the other employees 

in the proposed unit. Similarly, because they work primarily on radios and 

other communications equipment and do not work out on the tracks 

themselves, the record reflects that Rail Electronic Communication 
, 

to the IBEW's contention, the nationwide search and the referral reward 
are not indications that ATU unit employees are not qualified to work in the 
classifications at issue. The record evidence suggests that the opposite is 
true. 
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Inspectors have virtually no contact with the other employees in the 

proposed unit. Moreover, the significant involvement of ATU unit 

employees in the District's rail operations necessarily results in very 

frequent and recurring contact between ATU unit employees and 

employees in the proposed unit. This significant degree of contact 

undermines the IBEW's argument that geographic location considerations 

support a finding that the proposed unit is appropriate. 

It is argued that the IBEW-proposed unit is appropriate because of 

the manner in which the wage and benefit package was determined during 

the non-contract period. Whatever strength this fact might have added to 

the IBEW's position herein is undermined by the fact that the record is 

devoid of any evidence that there was anything distinct or unique about 

the manner in which these employees were paid. Rather, the record 

reflects that since the employees in these classifications were 

unrepresented during this period, their wage and benefit package was 

determined in accordance with the policies and procedures outlined in the 

District's Non-Contract Employee Handbook, (IBEW Ex. 40), a compendium .-
of personnel rules and policies th11.t apply to all unrepresented employees. 

I~~ ' • " 

Thus, during the non-contract period the employees in the proposed unit 

were subject to the same set of rules that governed the working conditions 

of several hundred other non-union District employees. No wage and 

benefit package solely applicable to rail maintenance employees ever 

existed. Although it is conceded that this was not the manner in which 

ATU unit employees were paid during that time, this difference was 
, 

temporary. When the record here is viewed as a whole, the overwhelming 

weight of the evidence supports a finding that the employees in the 

proposed unit represent an addition to the A TU unit. 

25 



As correctly noted by the ATU and the District, under California law 

the Southern California Rapid Transit District is a public utility. (See P.U.C. 

Code Section 30000 et. seq.). Under the LMRA, system-wide units are 

regarded as optimum in public utilities, precisely because of the integrated 

and interdependent nature of the services they perform.18, see New 

England Telephone and Telegraph, 242 NLRB 940; Colorado Interstate Gas 

Company, 202 NLRB 847, and in public transportation systems in 

particular, St. Louis Public Service. 77 NLRB 749. All the necessary factors 

regarding common supervision, interchange, contact, similarity of skills, 

etc., are present in the record herein 19 to conclusively establish that there 

should be one overall maintenance unit. These were the same factors 

which led the Service to find appropriate and certify an overall 

maintenance unit in 1958. Essentially, all that has happened here is that, 

as a result of the District's resumption of rail service, the existing ATU 

maintenance unit has expanded and now includes the employees engaged 

in rail maintenance. Nothing less, nothing more. The IBEW's attempt to 

1 8 Significantly, both the .Bnited Transponation Union, which represents the 
bus and traiiJ. operators, and the Transponation and Communications 
Union, which···represents clerical and janitorial employees, do so on a 
system-wide basis, 

1 9 The IBEW contends that the the appropriate unit determination should be 
limited to an examination of the facts as they existed during the so-called 
non-contract period. It is arguable that such an analytical approach may 
be appropriate with respect to the Blue Line system since the petition was 
filed during the period the District was gearing up to begin operations on 
that line. The IBEW correctly notes that post-petition changes adopted by 
ah employer should generally not be considered in making unit 
determinations. However, as discussed in more detail in section IV above, 
factors relating to the integration of the District's operations, common 
supervision, and employee interchange and contact were present to a 
sufficient degree during the non-contract period so ,that the result reached 
herein would be the same even if only that. period is considered. Moreover, 
such a limitation could not be observed as to the Red Line inasmuch as 
staffing of that system began after the petition was filed thereby 
necessitating the consideration of post petition events.' These factors also 
suppon the conclusion that the petitioned-for unit is not appropriate for 
collective bargaining purposes. 
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break off a fraction of the employees engaged in rail maintenance for the 

purpose of assembling them into a separate group is an artificial construct, 

inconsistent not only with the District's organizational and operational 

structure,20 but also with established community of interest principles 

developed under the LMRA and as applied in the public utility industry. 

To the contrary, the record clearly demonstrate that these employees 

share a strong community of interest with the employees in the existing 

A TU unit so as to c'ompel a finding that they should accreted into that unit. 

Had the employees in this unit existed at the time the unit was originally 

certified they definitely would have been included in one overall 

maintenance unit. (See Radio Corporation of America, supra, "(accretion 

found where employees in question would have been included if their 

classifications had been in existence at the time of the original proceeding 

and certification.") 

The IBEW's contention that the proposed unit is not an accretion to 

the existing unit fails for several reasons. First, since the proposed unit is 

not appropriate for collective .- bargaining purposes, the cases relied upon 

by the IBEW, and which purportr:.r!O .$tand for the proposition that an 

accretion cannot be found where the proposed unit is appropriate, are 

inapposite. In addition, their persuasive value in the instant proceeding is 

2 0 As noted, the petitioned-for unit excludes a number of employee 
classifications involved in rail maintenance, (the Facilities Inspectors and 
the various ATU classifications who perform rail maintenance work). 
Additionaily, it is noted that the employees in the proposed unit represent 
less than 6% of the combined total of employees in the Facilities and 
Equipment Maintenance Departments. Both these fl\_ctors, in addition to the 
others discussed, indicate that what the IBEW proposes here is the improper 
severance and fragmentation of an existing bargaining unit. See 
Mallinckrodt Chemical Works. Uranium Division, 162 NLRB 387; (improper 
to sever one group of employees from an existing broader unit where 
employees to be severed are not part of a functionaiiy distinct department 
and there is substantial integration of employer's production processes). 
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further limited by the fact that none of the primary cases cited, Pacific 

Airlines v NLRB, 587 F. 2d 1032 (C A 9, 1978), TRT Comms. Corp 230 NLRB 

139 and Melbet Jewelry, 180 NLRB 107, involve a public utility or a public 

transit system. These cases deal with an issue which is of no relevance to 

this proceeding, i.e., whether a new plant opened by an employer who 

already operates one or more free-standing, geographically distinct plants, 

is an accretion to a unit of employees in the existing facilities. The instant 

case does not involve a multi-plant or location operation. 

The IBEW argues that the District's operations are not integrated 

because, while the transit system may be integrated, the work processes at 

issue here are not because the work of one group of employees is not 

dependent on the work performed by the other, i.e. the shutdown of the 

bus operations would not result in the shutdown of the rail system. But 

examining only whether one shutdown of operations would cause another 

shutdown to determine integration is too narrow a focus. Functional 

integration is a much broader and relevant concept which involves an 

assessment of the overa~l impact of one operation or function upon 

another._ Bnited Gas Inc., 190 NLRB 618; Southwest Gas Corporatio~1_19.9 

NLRB 486. Therefore, the fact, conceded by the IBEW, that the shutdown 

of the bus or rail system would result in an increase in ridership in the 

other strongly supports the proposition that the District operates an 

integrated transportation system. Also supporting a finding of integration 

is the fact the District modified or eliminated several bus lines to avoid 

duplication of service with the Blue Line. 
, 

IBEW correctly points out that one ·primary focus of the accretion 

analysis should be the relationship between the work performed by the 

two groups of employees at issue here. Contrary to the IBEW's contention, 
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however, there is abundant evidence (see sections IV C and D above) 

establishing that the work processes of the employees in the two groups 

are also integrated. Because ATU -represented employees are heavily 

involved in rail support functions as explained supra, it is certain that if 

the ATU employees do not perform their rail maintenance support 

functions, the employees in the proposed unit would be unable to perform 

their duties. 

To conclude, the record clearly establishes that the District operates a 

functionally integrated transportation system. The proposed unit is not 

appropriate for collective bargaining purposes as it constitutes an accretion 

to the existing ATU-represented bargaining unit. 

VI 

THE UNIT CLARIFICATION PETITION 

The ATU has requested that the Service "clarify" the existing unit it 

represents by declaring that it is "more appropriate" (than the proposed 

unit) or that it is the "most appropriate" unit. However, under the LMRA, 

there is no such thing as .- the "most appropriate" or "only" appropriate 

bargaining unit. The National Cash Register Company, 166 NLRB 173. The 

relevant inquiry is only whether a bargaining unit is "an" appropriate unit. 

Moreover, clarification of a contractually established unit is improper 

where the petition is filed mid-term, during the pendency of the contract. 

Boston Cutting Die Company, 258 NLRB 771; Massachusetts Teachers 

Association, 236 NLRB 1427. In these circumstances the ATU unit 

clarification petition should be dismissed. 
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VII 

CONCLUSION 

For the foregoing reasons, it is recommended that the petitions filed 

in cases 90-3-086 and 91-1-830 be 

Dated : __ 1 'U-+-"{ d'+-'1-'--'L __ 

--

d~J~ 
RAOUL TIIORBOURNE, HEARING 
OFFICERFOR TIIESTA1E:MEDIATION 
AND CONCIT...IATION SERVICE 

21 ATU Exhibit 55 is hereby rejected as irrelevant and because it was filed 
after the close of hearing. ATU Exhibits 56-59, whose late submission was 
arranged for and approved before the close of the hearing, are admitted. 
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