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In the Matter of a Controversy
between

Southern California Rapid Transit '
.District Metro Lines : Final Decision and Order of the

Director of the Department of
Industrial Relations

and
RE: Petition for Certification
Local 889, International Brotherhood of Representative and Unit
of Electrical Workers: Local 1277, Clarification Petition

Amalgamated. Transit Union

SUMMARY OF DECISION

Op December 12, 1992, the hearing officer in this case issued a
proposed decision to dismiss both ‘of the Pelitions at issue. Exceptions to
the proposed decision were filed by Local 889, International Brotherhood
of Electrical Workers (“IBEW”) and Local 1277, Amalgamated Transit Union
(“ATU™) pursiant to 8 California Code of Regulations ("CCR") §15855, Upon
review of the Exceptions: filed and the existing record, and for the reasons
set forth herein, [ have determined that the Proposed Decision should be
adopted. '

SUMMARY OF PROCEDURAL HISTORY

On August 22, 1990, IBEW filed a petition to represent six
maintenance classifications of the Southern California Rapid Transit District
(“RTD" or "District”) on the Blue Line, Los Angeles's newly-opened light rail
system. In response, ATU, which had represented all RTD streetcar and
bus maintenance workers for over 30 years, petitioned to have the unit
clarified to include the same workers in what it alleged was the "more
appropriate” ATU unit, ' '
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At the lime of hearing before hearing officer Raocul Thorbourne,
_IBEW amended its petition to include the same job classifications on the
“Red Line (RTDs heavy rall system) which had not yer been operating
"revenue service" at the time of hearing, A four day evidentiary hearing |
was held on the matter, followed by extensive post- -hearing briefing by all
" parties.

On December 8, 1992, the hearing officer issved a proposed
decision, o which exceptions were filed by IBEW and ATU, In his decision,
the hearing. officer found that the IBEW's petition was not contract’ barred
by either of the ATU's 1988-91 or 1991- 94 bargaining agreements with
RTD because the Blue Line workers were "noncontract employees” and
thus not covered by any collective bargaining agreement at the time the
petition. was filed. He further found that the 13(c) agreement between the
federal government and RTD for the benefit of the ATU members did not
bar the Red Line workers from potential inclusion in the propesed unit, as
the agreement represented only an intent to bargain and thus did not set -
workmg condmons for Red Line workers, :

The hearing officer found that the unit petitioned for by IBEW was
inappropriate and that the classifications more properly constituted an
accretion to the existing ATU maintepance unit. This finding was based- on
the. organizational structure of RTD, the fact that NLRB precedent favors
system-wide units in public utilities, the conclusion that the Blue/Red Line
maintenance workers had a community of interest with their counterparts
in-the ATU "bus" unit; and, a conclusion that there was an absence of such a
community of interest among the Blue/Red Line workers, The hearing
officer dismissed the IBEW petition, On the basis that NLRB precedent
provides for a determination only of the appropriaie unit, not for the more
or most appropriale unit, he¢ also dismissed the ATU petition. Thereafter,
exceptions to the proposed decision of the hearing officer were. filed by both
labor organizations.
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THE POSTIONS OF THE PARTIES
1. ATU Exceptions

(a) The decision did not address ATU's argument that" PUC
section 30750(b) bars the Director from even considering any bargaining
unit other than those.determined by Archibald Cox in his 1959 unit
determination and certificatiori decision on behalf: of the Mediation and
Concxhauon Scrvwe ("Service"). . :

(b) ATU’s Petmon for Unit Clarification is not barred by being
filed mid-contract,

2. IBEW Exceptions

(a) By not applying tests for internal community of interest
first, the hearing officer failed to articulate and apply the appropriate legal
standard for determining whether the classifications in the Petition for
Certification constituted an appropriate unit for collective bargaining,

~ (b) The job classifications in the proposed unit share a sufficient
-community of interest to constitute an appropriate bargaining unit, in that’
the work is integrated; the workers share similar duties, skills and working _
conditions; the proposed unit corresponds to employer's superwsory and
administrative structure; the employees in the proposed. unit work in close
geographical proximity to- each other; and, the proposed unit is consistent
with . the desires of the affected employees and pelitioner,

LLd . .

(c) The petitioned-for job classifications do not share an
overwhelming, or significant community of interest with the employees in
the ATU unit, in that bus and rail operations are not integrated; skills,
-duties and working conditions of the two groups are dissimilar; there is no
interchange between bus and rail employees; rail employess geographically
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are isolated; bus and rail maintenance employees share no common day to
day supervision; and, ATU's "brief and ineffective” bargaining history is not
entitled to great weight.

~ (d) Whether a proposed unit might also be an accretion is
irrelevant once the proposed unit is found .to be appropriate,

3. RTD Position

RTD opposed the IBEW's exceptions, but filed none of its own. In
its brief and response to IBEW's exceptions, the District consistently
maintained that the only appropriate unit is one that is system-wide and -
“would include both bus and rail maintenance workers;, that the hearing
officer had addressed the issue whether the petitioned-for unit was
appropriate; and, that the finding of a separate uvnit is not a precondition to
a finding "that the proposed unit constitutes an accretion.

I S BE DECTDED

1.  Whether Public UL-.hnes Code § 30750(b) bars IBEW'sl' ‘
Petmon for Certification of Representative. :

2. Whether there is a contract bar to ATU's Petition for Unit
Clarification, T

3. Whether the job classifications at issue share a sufficient
community of interest such that they represent an appropriate bargaining
unit, or whether they constitute an accretion to the existing miaintenance
bargaining unit,

DISCUSSION

1. Public Utilities Code § 30750(b) does not bar IBEW's Petmon
for Certification of Representative,
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PUC § 30750 (b) states in relevant part:

"Upon the acquisition by the district of the property of the Los
Angeles Transit Authority..., the district shall assume and observe all
existing labor contracts and shall recognize the labor organization certified
to represent the employees in each existing bargaining unit as the sole
representative of the employees of each such bargaining unit. Any
certification of a labor organization previously made under the provisions of
the Los Angeles Metropolitan Transit District Act by .the State Conciliation
Service to represent or act for the employees in any collective bargaining
unit shall remain in full force and effect and shall be binding upon the
district. * Such certifications and any certifications made hereunder shall not
be subject to challenge on the grounds that a new substantial question of
representation within such collective bargaining unit exists until the lapse of
one year -from the date of certification or the expiration of any collective
bargaining "agreement, whichever is later; provided, that no collective
bargaining agreement shall be construed te be a bar to representation
proceedings for a period of more that two years."

This language was enacted in 1964 when RTD succeeded the Los
Angeles Metropolitan Transit District. In its post-hearing brief and in its
exceptioris, ATU argues that the above language means that, although the
representation for eacli collective bargaining umit could be challenged on the
time schedule provided, the conformation of the units themselves cannot be_
varied from those specified by Archibald Cox in his capacity as hearing
officer for the Service in 1959. While the ATU has indeed represented the
maintenance workers since elections were first held following the Cox
decision certifying bargaining units, there were no rail maintenance workers
in ATU units..by the enactment date of the above statute, as by that time rail
service had been entirely phased out of Los Angeles public transportation. :

A fundamental tule of Statutory construction is that a court
should ascertain the intent of the Legislature so ns to effectuate the purpose.
of the law. Dubois v, WCAB, ___'C. 4th ____, 20 Cal.Rptr, 2d 523 (1993) “In
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construing a statute, our first task is to look at the language of..the statute
itself, When the language is clear and there is no uncertainly as to the
legislative intent, we look no further and simply enforce the statute
according to its terms.” lbid, at 525. The Court in Dubois also stated that -
each sentence of a statute must be looked at in the context ‘of the entire
statute and the statutory .schemé of which it is apart, The Court reiterated
* that statutes must be evaluated according to the usual, ordinary import of
the language in framing them, keeping in mind the nature and obvious
purpose of the statute when they appear considering the particular clause
‘or- section in the. context of the statutory framework as a whole, Ibid. at 526.

PUC § 30751, enacted at the same time as. § 30750, states:

"Any question which may arise with respect to
whether a majority of the employees in an
appropriate unit desire to be represented by a
labor organization shall be submitted to the
Director of the Department of Industrial Relations,
In resolving such questions of representation
including_the determination of the appropriate unit
or_units, petitions, the conduct of hearings and
elections, the director shall apply the relevant
federal law and administrative practice developed
under the Labor Management Relations Act, 1947,
as amended, and for this purpose shall adopt
appropriate rules and regulations...." (emphasis
added), :

The plain language of the phrase, “..including the determination
of the appropriate’ unit or units...” indicates that the legislature
contemnplated the possibility of reconfiguration of the appropriate
bargaining units back in 1964 when the statute was enacted,
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Although ATU claims that PUC § 30751 applies only 10 "new
,representative questions not already covered by 30750(!3) , there is nothing
in the language of either statute which would support such a distinction.
Read together, the language of Sections 30750 and 30751 do not indicate
that the legislature intended to create a distinction between pre- and post-
1959 employees as to the permissible. method for unit determinations.

In conjunction with a contextual examination of the statute, a
review of the legislative history provides additional assistance in
determining the legislature's intent. Despite many amendments to other
sections of this chapter, from their introduction on March 6, 1964 as part of
SB 41, the bill creating Southern California Regional ‘Transit District, until -
final passage on May 4, 1964, not a word was changed in what latér became
PUC Sectlons 30750 and 30751 .

" Tracking the evolution of the bill that created RTD's predecessor, |
the Los Angeles Metropolitan Transit Authority is more revealing.- When AB
1104 was introduced on January 17, 1957, only four lines in the general
powers and duties section of the bill mentioned that management "may
contract” with employees in the appropriate bargaining units on issues "not
limited to" wages, hours and working conditions, Al its first amendment in
the Assembly on March 11, 1957, extensive additions were made to Section
3.6(c)(d), and (e), establishing for current employees the right to maintain
their present benefits and working conditions and delineating their right to ..
elect bargaining representatives through' the office of the State Conciliation
Service. An amendment in the Senate on May 2, 1957 added to Section -

3,6(d) the following language:

"No craft, class or classification of employees for
which- a labor organization has previously
bargained with the system or any part of it prior to
or after its acquisition by the authority shall be
deemed to be inappropriate unless a majority of
. the employees in the proposed class, craft, or




Re: So. Cal. RTD
Date: QOctober 8 1993

' . Page: 8

classification umt vote agamst separate
representation,”

Inthe same set of amendments, the jurisdiction of the Service to
provide elections for representation and to certify. the results was
underscored. The Senate also.mandated the Authority: to assume all
existing labor contracts as it acquired facilities within the region; to provide
to the employees the minimum protections. given by the current barghining
agreement between the Pacific Electric Railway Company arnd the
Brotherhood of Ruilroad Trainmen; and, to continue the employee
protections provided by the Publie Utilities Commission and other
administrative agencies, However, by the date of the bill's final amendment
on May 23, 1957, all the above language had been removed. The portion
delineating the powers of the Service to - determine representahon was
amended to read:

"(to) determine the unit or units appropriate for the
purposes of collective bargaining. In making such
determination and in establishing rules and
regulations governing petitions, the conduct of
hearings and elections, the State Conciliation
Service shall be pguided by relevant federal law and
administrative practices, including but not limited
to the self determination rights accorded crafts or
classes in the Labor Management Relations Act,
1947, and the Railway Labor Act.".

This is the current language of PUC § 30750, Neither the current
statute nor its’ predecessor precludes employees hired into newly-created
pogitions from participating in unit and bargaining representation
determinations, particularly given the application of NLRB precedent.

The certification of 34 years ago does not bar the filing of a
petition to certify a new unit when the language of the relevant statutes do
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not support such an interpretation and the workplace . 1tsc1f has. fluctuated
radically over the intervening years. Accordmgly, ATU's position that PUC
section 30750(b) bars the Director from. even considering any bargaining
unit other than those determined in Archibald Cox’s 1959 umt
determination -is, without merit.

2. There is no contract-bar to ATU’s Petition for Unit
Clarification.

The hearing officer held that ATU's petition for-unit clarification
was barred because it was filed "mid-term, during the pendency of the
contract”, To support his position, the hearing officer cited Massachusetts .
Teachers Association, 236 NLRB 1427, The Mass, Teachers case held that
although there is generally a bar against mid-term petitions for clarification
which upset an agreement or an established practice of the union and
employer with respect to unit placement of employees, an exception exists.
The exception is permitted solely to resolve disputes concerning the unit .
ptacement of. employees who fall within newly established job classifications
or whose duties and responsibilities have undergone recent substantial
changes such that there exists some rteal question as to whether their
positions continue to fall in the category that they occupied in the past. ATU
argues that the Massachusetts Teachers -case supports the timeliness of its
unit clanfxcatlon petition.

-

The present case does appéar to be one of those exceptions
because lhe positions at issue involve newly established" jO'D classifications.
Both Blue and Red line jobs were created since thelast unit certification
election in-the late 1950's and at ledst the Red line positions were filled
after the most recent bargaining agreement came into effect for rail
employees in September 1991. Blue line classifications were filled in 1989,
but not incorporated into the agreement until the arbitrator's award to that
effect was enforced in 1991, It would thus appear that both groups fall
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within the above-described "newly established job clasmfmauons" that
would justify a mid-term unit clarification decision.!

The lack of a contract bar to ATU’s unit clarification petition,
however, is immaterial here, in light of the previous and unchallenged

" finding that the petition is denied on the ground that the request for a

“more appropriate” umit is not consistent with Board precedent.

3. The job classifications at issue represent an accretion to the

. existing maintenance unit,

. As all of the Exceptions filed by the IBEW concerning this issue
are duplications of the arguments already addressed: by the hearing officer,
they will not be discussed in detail here. From my independent review of
the record, I find that the hearing officer’s conclusions are supported by the
evidéence. —_— e ——— "

L..-—""-J

The record reflects an 1ntegrated public transit system
comprised of both bus and rail vehicles operated under a centralized
administrative control. While the employees for whom the IBEW petitioned
all perform electro-mechanical maintenance work on the new rail systems,
other ATU-represented employees are also assigned to rail “facilities andfor
equipment, e.g. Air Conditioning Technicians, Cabinetmakers, Camera

i Assuming that ATU is correct, for the reasons discussed in scction A2, above,
that its petition for clarification filed mid-term of the contract would not’ be contract-
barred, it is ironic that the same union claims change in the workplace suffictent to
justify considéraiion of its own petition for clarilication, while asserting that the IREW
should not challengc units deemed approprinte in 1959, If Mass: Teachers supports
reevaluation of the appropristc unll mid-contract on the basis of sufficient workplace
change, an at-best ambiguous -California State PUC statute cannot preclude
consideration of IBEW's petitlon for certification in the face of federal labor precedent
applied to a changed workplace and the fact that the lalter petition was filed before
any colieclive bargaining agrecment applied to the affected workers, ;
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Operators, Digital System Technicians, Digital Technicians, Elecmcnans,
Electrician's Helpers, Electronic Communication Technicians, Property
Maintainers, Laborers, Plumbers and Locksmiths. While the petitioned-for
employees all have rail-only immediate supervisors, the next levels of
management supervise both bus and rail work groups. Some employees
have transferred from bus to rail maintenance and, though a small amount
-of specific training was required, the tools and skills' employed by both
groups are similar. Labor relations for both groups are handled by the same
personnel section of RTD' and, although specific job posmons may be -
assigned to separate buildings, both the rail and bus maintenance
employecs operate out of the same yards and are thus in close geographical
proximity,

Under the LMRA, system-wide units sre regarded as .optimum in
public utilities, and in particular, public transportanon systems, because - of
the integrated and interdependent nature of the- services they perform.
New England_Telephone and_Telegraph 242 NLRB 940, St, Louis Public
Service 77 NLRB 749 Exceptions to this rule have been found where
‘unusual circumstances cxist, such as a clearly defined and separate
geographic area, no contact between groups of employees, no interchange
between branch offices, no effect on the rest of the system as a result of a
work stoppage at the location in question, lack of a bargaining history and
no labor organization seeking to represent the employees in question in a
larger unit. Michigan Bell 192 NLRB 1212, Colorado Interstate Gas Co. 202
NLRB 847 Applying the above tests to the facts preseated here, the case for
a separate unit has not been made. TFgr all the reasons described j
decision_of the hearing officer, the job classifications constitute an accretion
to the existing maintenance bargaining unit.

FINDINGS

. 1. PUC Section 30750(b) does not bar IBEW's Petition for
Certification of Representative,

-
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2. ATU's Petition for Unit Clarification is not contract-barred,
. but stands dismissed on -other grounds by the prekus unchallenged
findings of the hearing .officer,

3. - The job classifications at issue do not share a sufficient
commumty of interest so as to constitute a separate bargammg unit; said
classifications represent an accretion to the existing maintenance .unit.

DETERMINATION

For the foregoing reasons, it is ordered that the Petition for
Certification of the IBEW and the Petition for Unit Clarification of the ATU be
dismissed. Except as otherwise indicated herein, the Proposed Decision of
the Hearing Officer is hereby adopted pursuant to 8 CCR §15865, '

Dated: /7/70%’3 B _%&AL @

LLO DW AUBRY, JR.
Dlrector of the
Department of Indusmal ations
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entitled acticn; hy business address is. 455 Golden Gate Avenue,
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Order of the Director of the Department ©of Industrial
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I declare under penalty of perjury that the foregoing is true
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MILAGROS L. DIADULA-Declarant
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In Re: Long Beach Metro Rail Blue Line - .
C.8.M.C.S. Case Nos, 50-3-086 and 91-1-830

. . Dear Parties:

. Enclosed please find the proposed decision and order of the Hearing
Officer which I adopt as the proposed decision and order of the Director of .
.Industrial Relations in the above-referenced matters. Under the procedurs set
forth in 8 California Code of Ragulations 15860, any party may fils exceptions to
thia proposed decision and order, .

Sincerely,

w. Aubry. J -
Director
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VLE/gd:LB BlueLine(PW)
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IN RE- . N %

. R . PROPOSED DECISION
LONG BEACH METRO RAIL BLUE LINE OF HEARING OFFICER
PETITION FOR CERTIFICATION : s
C.S. M C.S. CASE NO. 90-3-086 and -
91-1-830

.I.

Upon petitions being duly filed under Section 30751 of the Public B
WUiilities Code a hearing was held on April 8 and 9, and August 11 through |
14 1992 before this Hearing Officer designated by the Director of ,
Industnal Relations under section 15830 of Title 8 of the Califomm Code of
. chulatmns. In Case 90-3-086, Local 889 of the International Brothcrhood
. of Elec:ncal Workers ("IBI:W") secks to represent & specific group of
" *-employees who perform.- electro- mcchamcal maintenance work assocmted :
‘with the Soutliern ‘Californin Rapid Transu District (heremafter the a -
"District” . or "RTP") rail systems. More gpecifically the IBEW seeks to

represent employees in the following classifications:!

1 The petition, as initially. filed, was geographically limited by Its terms to
employees employed on the District's Long Beach Metro Rall or "Blue Line"
system. At the hearlng the IBEW indicated that it also seeks to represemt
employees in the above classifications without regard to where they arc
employed, IBEW thus made -it clear that it also spught 10 represent
individunls employed in these classifications in the District's Red Line
subway sysiem for which staffing had not begun at fhe time the
representation petltion “was filed, Notwithstanding argoments to the
contrary, ‘the above "clarification" conmstitutes an samendment o, the
original petition given the fact that an entirely differcat group of
employees employed ot completcly different locations wus added to the upit
originally sought, ATU contends that the amendment opcratcs as a bar to




‘Maintenance Specialist
Maintenance Assistant
Track Inspector

Signal Inspector
Traction Power Inspector

Rail Electronic Communications Inspector

The Amalgamated Transit Workers Union Loeal 1277 ("ATU"), which
represents a unit of maintenance employees performing a variety of
mechanical/electrical and related work associated with the District's bus

operations, (hereinafter "the ATU unit" or the "existing unit"), ‘contends .

that IBEW's petition should be dismissed because it is contract. barred- by

both the 1988-1991 and the 1991-1994 collective bargaining agreements
between it.self.and the District covering the ATU unit. The ATU fu;thcr
'Céntends that the petition is also barred by its agreement with the District
under the provisions of Section 13(c) of the Federal Transit Act

(hereinafter "the 13(c) agreement")? , under which transit systems

"accepting federal funds for the construction of- ‘capital projects a;é required

to offer existing employees certain job'protac'ti_oné. .
Alternatively, ATU contends that the petition "should nonetheless be
dismissed because the petitioned-for unit is inappropriate. In this regard
the ATU contends that the Bnly appropriate unit ;Jlf mallintcnance
émployees is a systc}nvwide unit inpludihg bus and rail employccs,‘and

that the proposed unit constitutes an accretion to ‘the umit it already

_represents, : .

the petition, However, as will be discussed infra, the amendment does not
bar considerstion of the petition, .
2 49 US.C, Scction 1609,

—————— e .




- Similarly, it is the District's position ‘that only 2 system-wide unit of
maintenance employees is -:ippmpriate,- that on that basis the proposed
unit is therefore mapproprmte and that the petition .should be dlsmlssed

In case 91-1-830, the. ATU petitions the State Mediation and
Coneiliation Service ("Service”) to "clarify“ the ex1sting unitd by finding or
dcclnnng that the cumrent contractual wnit is "the most appropriste" or the
"only" appropriate unit of maintenance cmployees employed by the
District. ‘ o

For the reasons discussed below it is concluded that processing of the
IBEW's pcution is not barred by eu;hcr of the ATU's collective bargammg
agrcements or by the 13(c) agreement. It is further concluded that under
applicable community of interest criteria developed under the Labor .
Manng’émcnt‘Relations Act, as omended, ("LMRA"™ the petitioned-for unit
is inappropriate for collective bargaining purposes inasmuch. as it
constitutes an accretion to the existing ATU unit, It is concluded that
consideration of the ATU unit clarification petition is inappropriate, It is
. recommended, t_he,re.forc,.~ that both petitions be dismissed.

Eﬂgmg;!;;gggglm e :

In 1958 the Los Angeles Metropolitan Tr'msportation Authority
v("LAMTA") -was created to assume the operating responszbllmes of 'various
private and public transit systems in the Los Angeles aread After the
creation of LAMTA,; Archibald C_'o:_rm acting as Hearing Officer for thé Service,

3 The bargninlng unit covcrad by the current ATU-District ngrccmcnt
includes the cmployees sought by the IBEW,' (See ATU Exhibit 1).

4 These systems, the Los Angeles Railway, its successor the Los Angeles
Transit Lines, and the Los Angeles Motor Coach Co:, which was jointly
owned and operated by the LA Railway and the Pacifi¢ Electric leway.
included bus, trolley and rail systems,

3




'cmplloyees- who performed work on both bus and rail equipmeént. and on

conducted a hearing: for the purpose of determining appropriate bargaining
units among the various employee classifications now employed by

LAMTA. A |
One of the five units found appropriate by Cox, Group 2, also known

as the Maintenance Unit, consisted of:

"all employees in the Equipment Maintenance
" Department, all employees in the Electrical
Department (including Laborer A), all
. employees (including janitors)  in the
. Department of Way and Structures, all utility
men in Zones and Stops: excluding ‘all
watchmen, shop clerks, janitors' at 6th and
Main Street, steno-clerks and. supervisors”, -

The Maintenance unit included all non-supervisory maintenance

bus and rail facilities of LAMTA. After prevailing in a Service-conducted

representation election, the ATU was certified as the collective bargaining

representative of the employees in Group 2 on May, 20, 1959, Ft:;llow;}ing

" the ccrtiffcatio_n, ATU and LAMTA entered int,o' successive q:'ollcc't.iv,e ‘ ,

bargaining agreements covcr'i;'\g the employees m one, overall maintenance
unit. The record reflects that in the early 1960, as the District began to
phase out its rail o;ic'ratio'ns, a number of ATU réprcganted emﬁioyees
transferred over to the now-growing' bus- opcrati.onss,

In 1964, the District was created by the Legislature to suecsed
LAMTA. (PUC Code s;éc':t.i'o'n' 30000 et. seq.). As part of the enabling
legislation, the District was required to recognize all currently ccrtific;i

labor organizations and to assume all of LAMTA'S existing collective

5 The record reflects that LAMTA discontinued rajl service approximately in,
1961, s




bargaining agreements, i‘ricluding the thsn-cﬁ'rrent LAM"I‘A-ATU contract, -
Significantly, beginning with the 1964 agreement, and continuing until the
1988-1991 agreement, the ATU contracts did not .includc any rail job
classifications inasmuch as the District did not operate a rail system during
most of that period, » } .‘

In 1981, sometime after the District had applied fpr federal funds for
the construction of_ a rapid rail transit system, the District and the ATU |
entered _int_o- the 13(c) ngrecn'ient.'which‘ gave ATU unit employees
employment ‘priority for all future rail positions. -Also.in 1981, the ATU
and the District agrécd in wﬁting that future employees hired to work in
rail positions would be incorporated into the ATU umit. Thereafter,
sometime in 1988, as the District prepared to staff the Blue Line, the ATU
and the District began negotiations to Jmple.me.nt the 1981 1greamcnts viz
a viz rail. cmployecs. N

" For a variety of reasons not relevant here, negotiations stalled and
by the time the first efnployecs ‘were hired to woﬂc on the Blue Line no
' ..‘agreenfient had béen reached on the tc’rm's. and ‘conditions under which .
these rail maintenance 'f:l'nployccs would be incorporited into .the ATU
_unit. As a result, the bargaining unit covered by the 1988-1991
agreement between the District and' then 'ATU, executed on June 30, 1988,
did not cover any rail maintenance employees in the classification sought
by IBEW. At that time the District took the position that it had not agreed
tb rccognizc' ATU as-the fcprcscﬁtgtivc of the its rail maintenance

employees and- the dispute WRS submitted' t0 an arbit'ratb; for decision,$

-

6 The matter was nrbltratcd only after A'I‘U obmmcd 2 court order compelling
the District to submit the recognition issue to arbitration. As a result, the
arbitration hearings were not convened until Avgust, 1990, and the
arbitration award itself did not issue until. June 10, 1991, when nogotiations
for the current 91-94 agreement were already under ‘way,
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Meanwhile, - beginning in Octolber.. 1689, the District began hiring
employees in the classifications sought herein. Becnuse of the on-going
labor dispu.te these employees were unrepresented, Their initial terms
and condition§ of employment were either unilateraily determined by the
District or were set through -individual negotiations between the cmployee
and the District's personncl department.” It was-on August 22, 1990,
during the non-contract period, more specxflcally when the IBEW -filed the.
instant petmon to represent thc rail maintenance employees. 8

Thereafter, on June 10, 1991 Arb:tralor Philip Tamoush 1ssucd a.
decision and award., He found that thc District had agreed to recogmzc the
ATU as the excluswe collective bargaining rcpresentanve of "all current
. and future ra1l and metro rml employees" and he ordered the Dlstrict to
negotlate with the ATU ovcr their specific terms and condltxons of
employment, The Dlsmct subscquently complied Wlth ‘the Tamoush award,
and agrced to recognize the ATU as the representative of the rail
maintenance employees at issue here. On September 2 1991 that
_agreement was formahze_fl as part of the current _collectwe bargaining
agreement, (ATU Ex. 1)., which incorporated these e:rfpldj;cas into the

existing ATU unit.

7 This "non- comrnct“ period came to a close ‘in 199‘1 aftor the arbitration
awnrd ‘issued, when the ATU and District cntered into an agresment
pursuant to whxch these employces were folded into the existing ATU unit,

& Due 1o a procedural defect the. petition was re-filed on February 6, 1991, and’
again on March 5, 1991, at the request of the Service, The unit sought in
the . original petitions consisted of "Signals. Division, Traction Mator .
Division, Track Division, Rail Equipment Malntecnance Speciallsts, and Rail:
Equlpmem Maintenance Assistants”,  As part of the smendment described
in footnote 1, supra, the job titles in the petitioned-for unit were changed -
1o reflect the titles then in tse,
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THE ALLEGED BARS T SIDERATION E
The ATU argues that consideration of this petition is bamed. by:
(1) 'the amendment aciding the Red Line employees to the

petitioned-for umt
(2) both the 1088-1991 and  1991-1994 collcctwe bnrgamlng

agreements; and,
£3) the 13(c) agrccment
Each objecnon W1II be considered in tum.
AT he. Amendment Ad ding_the Red Line employees.

Trié ATiJ argues that adding the Red Line employees to the unit
soug’hi enlarges the size and character of .the unit such that, for contract
bar pufposes the filing dale should be April 8, 1992,. (the date of the
amendment) and not the ongmal filing date of August 22, 1990 (or
Fcbruary 6, or March 5, 1991). If this argument prevails the petition

would bc barred. by the current collective bargammg agreement

IHQQ]JJX_@__Mt}_ﬂ.L_E!Lml_L_QQmmnl (1958) 121 NLRB 995, lhe

NLRB held that when o petition is amended, if the employers and the | -

operations or employees involved were contemplated under the original
.pctition, and the amendment does not substaﬁtially 'enlarge the chm"acter
or size of Lhc unit or the number of employees covered, the fﬂmg date of
the original petition is controllmg. Because the District had not begun
stafﬁng,the Red Line at the t1m§, the petition was filed, the employees

~ added tﬁrough the amendment could  not have been specifically ’includedlin

the origi_hally requested unit. However, since the amendment involves the

same employer and the identical job classifications, it can reasonably be

said that the additional employees were contem;'}la'tqd by the original
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petition under Deluxe Metal, supra, Morcover the amendment resulted in
the addition ot‘ a relatively small number of employees (29) to a lﬂmt of
approxlmately 80 employees. In these circumstances it is found that the
_amendment did not substantially alter the charactér or size of the unit so
as to make the date of the amendmcnt controllmg9

*B. The g:omrggt Bar Contentions

In ‘order for there to be a contract bir to sn election petition thex"e‘ :
must exist.a written, signed contract setting forth the terms and conditions’
of the employees in the proposed unit. mmmm, 121
.NLRB 11’60;' §_o_uthem_§;glifomin Gas Company, 178 NLRB 607. The contract
* must contain substari;ia_l terms and conditions of cmpioymerft sufficient to -
stabilize the bargaining relationship. Appalachia Shale, sup:;d.

In the instant case, the Arbitrator found only that duringl the 1988
negotiations the District hla‘df ﬁ'greed to recognize the ATU as the collective
bargaining fcprcsantativé o‘f the rail .mainteﬁa'nce. .cmployeés and that
their specifié terms and conditions of crhplpymcnt were to be negotiated .at
A ]aie.r date. He spccifiqplly rejected ATU's conien-tion that there ‘had been
an agreement to apply t.hnt contract to the rail maintenance employees.

An agreement to recognize does not constitute a collective bargaining

9 Tt is further noted that under Section 11204 of the NLRB Representation
Case Handling Monual, Hearing Officers are authorized “to grant
amendments 10 petitions made during hearings. If an amendment is made
at the hearing, and .t is’ concluded that it rodically alters the character of
the petition, the Hearing Officer hag the discretion to adjourn the hearing
If hé or she determines that due piocess considerations require that the
opposing parties be afforded additiona] tlme to prepare their cases, As
.discusscd above, however, the amendment at issue here did not represent a
"radical ‘change" of the petition. Moreover, the opposing parties had ample
time to prepare or adjust thc presentation of their cases in light of the
amendment, given the faet that, panly becsuse of the amendment having
been made, the hearing was ndjoumed for approximately four months in
order to permit the ATU to pursuc an Article XX proceeding under the
AFLICIO  Constitution, '




ﬁgrccmcnt‘. Such agreement cannot stﬁbilize- the 'colle;ctiw;e. bargnining.
.rclationship‘;sincp térms and conditions of employment are not spcci.ficnlly
stated, As noted above, the 1988 ATU contract did not contain any
provisions governing the employment terms and conditions of the
employeés - in_the proposed unit because none had been hired in 1988
when the ngrccrﬁcnt was nagbtinted and signed, The 1988 .agreement
cannot, therefore, act as & bar to the. instant petition.’ o
Tt is contended that the 1988 agreement bars the petition because it
at Jeast "partially" covered the employees in the propesed unit as provided
in section 15805(a) of the Service's regulations!?, The 1588 contract
contains no provisions covering these employees in whole or in part. |
Accordingly, it cannot serve as a baf to & lawfully filed petition by a rival
union seeking to represent those employees, Under the N;a.tional La.bor'
Relations Act "pre-hire" agreements, entered into before an et.rlzployer has

any employecs in the proposed unit, cannot act as a bar to an otherwise
valid clecuon petition, Western Frg;gh; Association, 172 NLRB 303

-, General _Ex :t_];:gn Q_m_p_anx 121 NLRB 1165.

_ C. The ]3( ). Agreement

For these same reasons the 13(c) agreement does not bar the
petition, That agreement was nothing more than a promise by the District
to give ATU unit employees a placement pret‘ercnce. when and if rail
mamtenance employees were hired, Executed -in 1981 and reaffirmed in
1984, the 13(c) agre.emcnt did not, and could not, have . specified, either in
whole or "in part," thée terms and conchtwns of employment for a group of
employees who were hired almost seven .years later.” For these reasons,

and contrary to ATU's contention, the 13(c) agreement was not a collective

10 g California Code of Il?.tgiglnﬁans seetion 15805(a),
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bargaining agreement viz a viz the pmployées in the unit sought herein
and it cannot serve as.a lawful basis wpon which to bar the IBEW's
petition,!! ' _
The 1991:1994 collective bargaining agreement t;etwccm the ATU
and the District cannot bar the petition either, This is because that
a_grecmcnt-kaas signed in September, 1991, several hit.atiths after the
IBEW's resnbmitted pciition had been accepted by the Service. TUnder the
NLRA a collective bargaining agreement entered into after the filing of a

valid representation petition cannot serve as-a bar to the petition, Hotel

Employees Association 6f San Franmsco 150 NLRB 143, Accordmgly, ATU's.

contention that the 1991 contract is a bar is rejected as well,
Having concluded that the representation petition is not baﬁcd. I
now proceed to d_iécuss thé appropﬁatc unit/accretion issue, 12
| v,
THE APPROPRIA T
A. The District's_Organization_Structure

The record reflects that the District has threé major departments,

each one with a director and two assistant directors, These are

Transpdrtation, Equipment Maintenance and Facilities Maintenance.’ All

11 1 addition to the reasons discussed nbove, the recognition agreement and
the 13(c) agreement do not bar the petition for nnother reason. Under
Scétion 8(a)(2) of the LMRA it is unlewful for an employer to extend, and
for .the labor orpanization. to accepl, recognition in the absenge of a
showing that the union represents a majority of the employees in the unit)
There is no cvidence that gny of the employces in the unit sought here,
much less & majority of them, had expressed a desirc to be represented by
the ATU in any manner gt the time these agreements were signed, Nor
could there be ony. such evidence since, as noled, no rail maintenance
employces had becn hired at the time thess agreements were reached.
Therefore, neither thc recognition agreement nor ths 13(c) agreement can

act as o bar,
12 The conclusions reached regarding the contract bar issue would be the
same whether the petition is decmed officially filed on August 22, 1990,

February 6, 1991, or March 5, 1961,
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drivers and train operators are part of the transportation department. In

‘the case of the Facilities and Equipment Maintenance Departments th;:

_ record reflects that their Directors, assistant directors and most first and

intermediate level supervisors have responsibilities encompassing both
bus and and rail operations. ‘

The Equipment Maintenance Department ove_fsee.s the mninten‘ancc
and repair ‘of all revenue service vehicles, Le., motor coaches (or buses) .
and rail ‘cars, from repair facilities scattered throughout its aren of
operation. ‘A]though some of these repair facilities are dedicated only to

rail operations, the overwhelming majority of these locations se.rvxcc both

“. bus and rail operations., There is no Separate rail’ equipment maintenance

department. In this regard it is noted that the District mamtams a Central
Mainfenance Facility (CMF) from which major bus and rail vehmle overhaul

and rebuilds are performed. Also at CMF all vehicle pamting is performed

. (bus and rail), as is all p‘rocurement and warehousing for the bus and. rail

systéms. CMF also contains a materinls dispatch center supporting b_o_th

_bus and rail maintenance operations. ‘The record reflects that all

equipment used in il is machined at CMF by ATU unit employees.: . .
The Facilities Maintenance Department includes buildings, grounds,
landscapxng. bus stop and rail stauon sipn pamting. tcrmmals. layovers for
bus stations, and overhead wire maintenance ns well as track maintenance
and station maintenance work for rail.  All maintenance operations,
whether bus or raﬁ .are t:hc responsibility of the Facilities Maintcnancc
Department Director whe has supervisory authonty over all but two of the
classifications at issue in this proceedmg. They ﬁave been’ part of the

Facilities Maintenance Department since 1989,
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‘Under section 30000; et. seq, of the Public Utilities Code it is

. contemplated that the District will operate bus and rail systems. The

record further reflects that. since at least the Iate 1960's it has been District
policy to dévelop an integrated bus and rail system (designated as a
Uniform Integrated Multi-Modal System), involving trolley coaches, light

rail vehicles (such as the Blue Line) and heavy rail (such as the Red

.Line).13

Schedulinélfor both bus and rail are made by employees in the same
department, Operations Planning, In establishing the Blue Line and
developing its train schiedules, the District extensively cohsidered"e;isting

bus system routes and operations, In this regard it is noted thay in order

“to avold service duplication, over 60 different bus lines were modified,

truncated or even dropped altogether after the Blue Line became

. operational, and that it is anticipated that similar changes in bus routes

will qcctir when the Red Line comes on line in early 1993.. As a result of ‘

this coordination, bus ridership bas decreased on certain routes as patrong

. substitute liéht rail’ service instead, Additionally it is noted that all District

maps include both bus and ‘rail.routes and that by making one telephone

call, customers receive information about both bus and. rail schedules and

" . connections,

-

The record further reflects that the District maintains & uniform
system-wide hiring system pursuant to which all job applicants, whether
from within or outside an existing bargaining unit, must pass a written

examination and a qualification appraisal interview before being. hired.

p

13 Sce District Exhibit 6 In sddition 1o the foregoing, evidence was introduced
cstablishing’ that it 'is the Districl's intention to eventually integrate a new
trolley coach sysiem into the cxisting light rail, heavy rail and bus systems.
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Employées accrue seniority in- two different ways: on a depa_ytmcntﬁl
bqsis (facil‘itie.s maintcn:ince department, éqqipment maintenance
dcpartr_ncnt. étc.), and on a District-wide, or overall basis, Some pers'om;el
decisions, suqﬁ as certain prqmotignal dcbisions and work shift
preferences, are determined by departmental seniority. Others, such. as
v,acatio;x ‘acerual, are governed by the employee's total length of
employment with the Distrié:l, without rcgard to the depnrtment(s) in
. which ‘he or shc may have worked, Significantly, departmontal scnmrity is
not broken down into sub-categories of "bus" and "rail" semority dates. _An
-.cmployces departmental seniority date- would, if applicable. include |
" . periods when 'theyj performed both bus muintenance ami rail maintenance
work, Thu's; for example, seniority for an employee in the Facilities |
Mamtenance department would include periods when that’ employec
worked in an ATU classification- on tha bus side, as well as any-period
worked on the raﬂ side within _that department. Employees acquire a -new
senjority date only whcn they move from a facilities maintenance to an
. equipment maintenanee’ Eosmon, or vice versa. _ . .

B. The Employees in the Proposed Unit, . .
{1) Maintenance_ Specialist ' ' _ ' |

The Maintenance " Specialists are “located within 'f:hq Equipment-
Maintenance Department. . 'fhey are primarily responsible for diagnosing
rafl car vehicle malfunciions, determining their prohnbie cause; ‘and

making the. necessary repairs to the rail car systems and subsystems.

They also test' newly .acquired eqmpmcnt, reSpond to systcm emcrgencms, ‘

and overhaul ‘and tune traction power mators. S1_gmficant1y, the record

reflects that several employees who were formerly classified as

"Mechanics," an ATU unit classification, transferred to become Maintenance
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Specialists and that c;npldyecs in both classifications work with virtually
the same tools. - Thus, in performing their mechanic dutiés, ATU unit
employees develop the sfcill:c, and expericnce:which qualifies them for the
position of Maintenance Specialist. Dy
(2) Maintenance ..Asai_sm '
The Maintenance Assistants are also situated. within the Equipment

Maintenance Department, Their primary c!u‘ty is to clean the interior and
exterior of the rail cars using high pressure tham, hot water or air
pressure, The record reflects that several Maintenance Assistants {verc :
. formerly bus system Service Attendants where they cleaned buses using
virtuglly, the same equipment and processes thc'y 'n‘ow‘ use on the light rail
vehicles. In addition, the Maintenance Assistants sweep and mop the
Maintenance- shop, the pits,. officcs,- yard areas and restrooms, _\york which
is also very similar to the duties they ‘performed 611 the bus _sigie. In
addition, and to o lesser degree, they may operate non-revenue vehicles -
(cars and pickups) in support of the maintenance operations, or load and,

- . unload .supplies and other. materials.

(3} Traction Power .Inspectors

The Traction Power Inspectors are located within the Facilities
Maintenance Department. They maintain 'tha overhead wire on the Blue
Line .and the electric third rail on the Red Line. In this regard they inspect, -
test, install, maintain, replace and repair a wide range of electrical p_owcr- d
equipment, including. distribution systems, overhead catcnary‘systems,
contact rail, transformers, and direct current switch gear, They also
respond to cqﬁipmsnt failures, determine. their cause and Testdre the ,
equipment to service. The record reflects that approximately § of the 22

Traction Power Inspectors currently employed by the Distriot transferred
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over from positions in the ATU cxi‘sting‘ unit, (primarily the Electrician
classification), during the non-contract period, Because the knowledge and
skills they déve‘lopcd as ATU Electricians qualified them for positions as
Traction Power Ins;ﬁcctors. these formerly ATU unit members did not
receive any ‘additional training or instruction beyond that given to the
Traction Power Inspectors hired from outside the District during the non-
contract period, Traction ‘Power Inspectors carry radios which are
maintained and repaired at CMF by ATU unit emp!oyees. Finally‘, it is
notad that. the Traction Power Inspectors work’ out of Vernon and a
repair facxhty where several ATU classxﬁcanons, mcludmg for exnmple the.
g Electromc Communication Technicians or EC‘I‘S, work.

. (4) g]l Electronic Communication Ingpgg; r.

. The R:ul Electronic Commumcahon Inspectors come wuhin the
Famhues Maintenance Department, They repair- and . mamtam ‘electronic
equipment used in the District's rail operations, including ticket vending
:_n_acﬁincs, public address equipment, 'voice and data communication .

. devices, intercom, fiber optic, CATV, CCTV, security alarmi, fire detection
and suppression, .digiml..microwave and computer sys‘t;ams'.- Although the
Rail Electronic Communicati’on_Inspectors' work exclusively on rail
operations, becanse the ‘District operates . an integratctf communications
system, hmst of the equipment the RECIs work on also support bus
operations.: Addin’pnally; there is one supervisor :l‘or both bus i\'_nd rail
communication employees, It is z;.'lso noted that should they be unz;bla to
repair a piece of communications -equipment, the RECIs take thc.éq';:ipmcnt
to CMF where ATU-represented EC;I’s repair them’. Five of the curdent
RECIS wé.re formerly ECTs, and two of them transferred over to their

current position during"the non-contract. period.  Further, it is noted that
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Inspectors.
any, contact with employees in the other classifiestions sought through this

rrainiﬁg -and experience developed by these employees as ECTs was
transferable to their current '15c'>sition s Rai.I Electronic Cominimication
Finally, the record reflects that the RECI's have very little, if

petition, -
(5) Signal Inspectors _
The Signal Inspectors come within the Facilities Maintenance

Dcpnriment"' They are reSpdnsibIc for inspecting.- testing, and performing

corrective and preventive mamtenance on wayside' and audio signals,

" traffic control and automatic trmn control devices, grade crossing

protectxon devices, switch and relay equipment, and elcctro-mechamcal
signal devices, They report for work at Vemon Yard
(6) Irack Inspactors
Thc Track Inspectors are locatcd within' the Facilities Mamtcnance

Department. Thcy are responmble for repmrmg and maintaining the tracks

on which_ the trains run.

. repair of the track and switches by the track ' crews, ind they identify

faulty track nnd other related. maintenance problems. They also report for

work at Yemon Yard,
C. e of AT
Operations.

In addition to the examples described in the preceding section, the

record reflects that from the time the District began preparations to bring

the Blue Line system into operation, ATU unit employees in many different

classifications have ‘played a significant éupporﬁné role in the District's rail

16
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.operations, 14 The same is trué'f-'or the Red Line which will begin |
operations 'in 1993, '

Thus, .for instance, ATU cabinet makers, who maintdin doars,
tabletops . and counters, also perfonn' this work for the District’s rail
facilities. . ATfU camera- operators, who work in the District's sign shop,
produoc. signs for both bug and rail operations. ATUwreprescnted' Digital
Systcm ’chhmcmns and Digital Technicians pcrform work on computcr
systems for both bus and rail operations. . _

Also, ATU Electricians and Electnc‘;axi Helpers, who maintain vc;h:-i'c‘l'e
support maintenance "éciuipmént, (hoists, cranes," rail car and bus washes)

- and “install lighting and power systemé,'alsp perform work on -lh,e cranes

" used to lift rail cars and buses for repairs. The record reflects that .
currently three of these ~e1'e.'c£1"icians are assigned to work on tl‘l?:’-Rcd Line, -
where théy maintain hoists, lighting and power systems and generally
troubleshoot. the equipment. ATU locksmiths, w—c‘:rk'ing out of CMF, repair
and replace loc'ks anywhere .in the. system, including rail facilities., ATU.
_millwrights perform "truigg"' wdrk_qn the rail cars, grinding the ‘\'vghcels to
match n certain profile. c;n the light.rail track. -Power Yafd_chep;:rs, .
represented by the ATU, use power equipment to sweep out district

~ facilities such as parking lots at both rail and bus locations,

Add:uonally, the record establishes that ATU Air Condmonmg
Technicians respond to problems related to the air cond1t10ning in both bus
and ail facililes. ATU Plumbers perform work at all District i;acilities,
both' bus and rail. The District's microwave E:omr’nﬁnications system, whiph' :
interfaces and controls communications on a D1stnct-w:de basis, is-

maintained and repalred by Syslcm Electronic Commumcations

14 This- includes periods before, during and after the non-contract perlod.
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Technicians, an ATU classification, The record alsé establishes that ATU

" Mnchinists were involved in performing some of the design and

modification work on approximntcly_40 rail panographs, (the poles that

protrude, from the light rail cars and connect them to the electrified

overhead wires), before these were cleared for revenue generating use. In-
addition, these same Machinists also maintain and repair the hydrolic lifts

used to raise the light rail vehicles for maintenance and repair in the shop, -

ATU me;:hz,tnics. and other classifications perform repairs on rail-related
equipment - at thc__rcquest\ of the Maintenance Specialists.

The District employs two individuals designated as Facilities
Inspectors.}S Although these employees are part of the existing ATU unit,

they work exclusively on rail operations under the jurisdiction of the

Facilitieq_Maintcmince Department. There is one Facilities Inspector for

each rail system, i.e. one for the Blue Line and one for the Red Line. They
are primarily responsible for maintsining the buildings and grounds at

.each rail station, In this regard they perform general mainfenance and

.. tepaif work such as maintaining the non-electfonic parts of irrigation

‘'systems, making repairs on walls and on broken water lines, putting up

signs, repairing loose or broken tile and sealing concrete, In order to

perform some of the more complcx repair tasks, the Facxhtxes Inspectors
will, from time to tinie, require t_he assistance of ATU electricians, In

addition, they will also occasionally work with the Property Maintainers,

13 The IBEW petition does not include the Facllities Inspectors. However, at
the hearing, the IBEW indicated that they would not, object to the inclusien
of Facilitles Inspéctors in the petitloned-for unit in fhe. cvent It is
determinegd they share a -sufficient community of Interest with the
employees' in the classifications songht, However, given the final
conciusions rzached herein with regard to the legal relationship betwcen
the existing ATU unit and the petitioned-for unit, & specific finding
concerning the unit placement of -the Facilities Inspectors Is unnecessary,
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an ATU c]assifiéation who are responsible Jfor building maintenance on the
bus side of the Dlstncts operations, 16 '
D. Employes Inerchange

As 'd1scussed. supra, under the 13(c) agreement the District
committed to give ATU unit employees a prefererice in hiring for rail -
positions. - The tecord refleéts that the District lived up to its port of the
~ bargain by transferring a number of ATU unit cmployees into the
classifications sought hcrc during and _after the non-contract penod (See,
e.g:, the discussion abovc concermng "Maintenance Spccmhsts, Mamtenance

" Assistants, Rail Electronic Commumcanon Inspectors, and Traction Power
. Inspectors). In addmon.to_}hc examples cited above, "séveral ot]}cr
examples of employee iﬁ-terchange bear note, ' ‘

For instance, with respect to the Red me, although most of the
employees 1ruua11y hired to staff it were formerly Blue Line amployccs.
several employees. t;nnsferrcd to work on the Red Line Jdiréetly from ATU
bus systems classifications. (See e.g, ATU.Exhibit 51 showing that at least
-, three. Electricians and two Property Maintainers ‘transferred directly from
an ATU classification o’n- the bus side directly to the Red Line). Aiso. the
record further reflects that at least one Track Inspector and one Signal
Inspec;tlnr transferred from ATU positions on the bus side directly ti_:'thc
Red Line. | |

 THE PETITIONED-FOR UNIT CONSTITUTES AN
Mmﬂw
. Under the. LMRA accretions to an estabhshed bargaining umt are

rcgarded a8 addmons to the unit and therafore as part of it. Employees

16 1t is noted thot both Fncllitles Inspectors proviously worked as Propert&
Maintainers,
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found to have been accreted into an existing bargaining unit are not

accorded a self-determination election, The Goodyear Tire_snd Rubbcr Co,

et al.; 147 NLRB 1233, A petition for certification of a group of employees
found to bc ani accretion is dismissed. gimm;e Ci y_ Steel Company, 137
NLRB 209,

. In determining whether a group of employees constitiites an .
“aceretion to an existing unit, the NLRB examines several fzicmrs, including
but not"_l_im'ited to, the degree of empldyce interchange, the commonality of
supervision and similarity of conditions of employmcnt, the similarity of
job classifications, the functional integration of the units, their geographic
proximity, the role the new employees play in the opcrauons “of the
existing unit, the degree to which the two groups sharc a community of
interest, bargaining history and the similarity of skills and -education '
betwcen the two groups of employees. . ) '

Based on' the record as a whole as detailed above, it is concludcd that .
the petitioned-for unit is not-appropriate for collective bargaining
. purposes and that the 'employees sought constitute an accretion to the
.existing "ATU-represented runi.t. These émpl‘oyees are, therefors, a part of
that unit. In. reaching this conclusion several factors bear note, most
sighifican't among them the high degree of functional, operational, and
organizational integration of the Distﬁct‘s bus and. rail hpérations. Thus,- .
the ‘]-)istrict has established an Integrated Multi-Modal Transit System,
whxch mcorporatcs bus, light rail, and heavy rail systems into one,
coordmatcd transit system Rail and bus umatables are coordmatcd to
avoid service- duplication, the existence of. the Blue Line has caused the
District to modify, tr'uncape. or eliminate over 6(5 different bus lines and

ridership on certain 'lpus lines has decreased as -ridership on the Blue Line
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has incrca#cd. All District maps inCIﬁdé bus and rail systems and with one
phone call patrons can receive information conqe_fning both bus .a;l'd rail
fines. | o

It is further noted that the District's organizational structure d'o,els not
include separate bus Tzlxnd-rail- divisions. “Two of the District's major
divisions, ‘ Facilities “Maintenance and Equipment Maintenance, each headed
by a department head, simultaneouslg;'support and are 'rcsponsible for
both bus and rail opcrations. As detailed above. at pps, 10-12, the District -
operates one primary mamtenancc facility, (CMF) where repalrs are made
on equipment used in both bus and rail operations. Moreover, qmployges
‘ iﬁ ATU classifications have always played a crit.i'cal support rol='c in the
District's rail operations, before, during and after the so-called non-
contract penod Slgmﬁcantly. several ATU-rcprcsemed cmployces (for
instance Facxlmes Inspectors and Red Line Elcc.trlcmns) work cxc]uswdy

t

on rail operations..

Thére is substantmlly common supervision betwecn the employees
Cin the .petitioned-for umt and those in the exxstmg units, Thus, because of
- the high degree of opcrnuonal intcgrnhon, with only a few cxceptions. the
fnst line supervisors of the rail mnmtepancc employees in the petitioned-
for unit also ‘supervise ATU-represented bus maintenance employees; at
the higher supe.r\'lsory levels there is total common supcmsmn betweéen
these two groups,

In addxuon; the two groups _of employees possess similar skills as
established by the fact that a number of employees in ATU classifications
(for instance Electronic Communication Technicians and Elebtricians)
developed skills and éxperience in those positions which qualified them for

positions in classifications in the requested unit. Because of this similarity
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in skills and experience, the record establishes that there is a.._signif.iézant
degree of interqhangc between the two groups of employees as reflected
by the number 6f employees who transferred into positions in the
petitioned-for wnit directly from ATU unit positions, Moreover, employees
in the two .units come into frequent contact with each other, not only at
CMF where. rail rf;aintenancc employees deliver equipment to employses in
ATU clnssiﬁfcations for repair, but also ti_u"oughout rail system facilities
where- employees in ATU classifications are called upon to perform a
variety of repair and_maihtenancc tasks, (See pages 16-19 'a.bovc). In the.
circumstances of this case, and contrary to the IBEW's contention, the
evidence is overwhelming that the employees in the pdtiiioncd-ﬁ:r unit
are not sufficiently separate and distinct to prqpe.rly constitute a s;gparate

appropriate unit. The same functional integration and employee

- interchange factors which were pivotal to the certification of a combined

bus and rail ﬁﬁntcnance unit in 1958 are present today and argue very
strongly in favor of the accretion finding reached her'ein.

In support of its ?_ontention that the péiitiqncd—for unit is -
appropriate, the IBEW contends that. these ampioyccs,'sflare similar skills,
duties and workir'xg éonditions. _While knowicdga of electronics is a
desirable quzﬂification for most of the classifications sought, the record
':'hﬂgr;ts. and the IBEW concedes, that such knowledge is not a prerequisite
for all classifications in the proposed un'it.. Th}:s, foi example, .Maintenahcc
‘Assistants, whose primary job is to clean and 'w%ash the reil cars, do-not

work at all with any electrical systems, . Moreover, although the IBEW has

gone to great pains in an attempt to establish that the employees in the

requested unit possess rather sophisticated and hi'gh‘ly specialized

knowledge of electrical systems and éomponcnts. the record reflects
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otherwise. First, it is noted that not aIl" the employees 5:n .the proposed unit
work with djrect purrcni. For instance, Track Inspectdrs, Maintcﬁance_
Speéiulists, and Maintenance ' Assistants, do ‘not work with direct current.
Additionally, an IBEW wittiess admitted that several Er'nployces have been
hired to work in classifications in the fmposed unit (including emplujc_es‘ '
hired from .oﬁ_tside sources as well as cmploycés" who transferred over
from ATU unit classifications) with no experience working with. electrical
systems, They received a brief peg‘i_o'd of orientation 61' of mi-_.the-job
training before being considered fit to work on their own, Moreover, as -

stated above, the record reflects that ATU-re_présentcd employees,

© (Mechanics, Electricians, System Electronic Communication Technicians,

Digital Technicians Pfopcrty Maintainers, Electricians Hclpers).‘ have
always worked on electrical components associated with the opp'rafic)n of
the Dist_rict"s rail and bus systems. The simila{'ity in the skills and
knowledge of eiéctrical systems and coinponents- possessed 'by these ATU

unit employees, and the skills and knowledge of the employees in the-

+ . proposed unit explains g'r'hy' employees in these eléctronic-related ATU job

“classifications have transferred into positions in the proposed umit and are

able to perform the work competently with little or no additional training,
This evidence seriously undercut the contention that the employees in the
proposed unit possess so unigue and distinct a set of electronic-related

skills as to justify a separate unit.!?

17 The fact that the District conducted a nationwide search to fill some
positions in the proposed unit and has offered emplpyees a monctary
reward for referring successful candidates to. some of these jobs does not -
alter this conclusion, Richard Hunt, the District's assistant director of
Facilities Maintenance, testified that there are several ATU Electricians
who possess the knowledge and experience necessary to perform the dutles
of a Traction Power Inspector, for instance, -but who for reasons of
personal preference chose not to apply for these positions. Thus, contrary,
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Neither can a separate rail maintenance be justified by the
supervisory structure under which these employees work. As noted, the
sttnct does not huvc a separate Rail Mzuntenancc Department. Therefore,
semonty is accrued on a departmental, rather than on a “bus or rail work"

" basis, Both bus and rail maintenance operations are the respomsibility of
the Facilitles and Equipment . Maintenance Department Managers.
Additionally, the common supervision of bus and rail maintenance
cmployees"%s niot Jimited to the higher echelons of ‘the District's

organizational structure, Although there is a separate first line supervisor

for. most of the classifications .in the proposed unmit, above that first level all

the employees in the proposed unit work under the direction of managers
and supeniisors who are responsible for both bus and rail opcrat'ions.

~ Similarly unavaxlmg is the contention that the employees in the
proposed unit work in close geographic proximity with each other 50 as to
justify a separate unit. Although this appears to be true of the Traction

Powerl Inspectors, Track Inspectors and Signal Inspectors who spend 2

" -, considerable amount of time working @dgethc'r out in the field responding

to overhead ’w_ire and track propulsion problems, such is not the case with
the other employees in the proposed unit, Thus, for example, there is
substantial evidence’ estaﬁlishing that the Maintenance Specialists and °
Maintenance Assistants have very httle contact thh the other employees
in the proposed unit, Sumlarly, bccause they work primarily on radios and
other communications .équipment, and 'do not work dut ‘on the tracks

themselves, the record: reflects that.Rail Electronic Communication

4

to the IBEW's contention, the nationwide starch and the referral reward
are not indlcations that ATU unit employees are not qualified to work in the
classifications at Issue. The record evidence suggests that the opposite is
true, '
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Inspectors have viftua'lly. no contact with t'he. other employees in the -
proposed unit. Moreover, (he significant inv.olve‘;ment Of ATU unit
employees in the District's rail operations necessarily results in very
frequent and recurring contact between ATU unit employees and
employees in the proposed unit, This ‘significant degrcc of contact
undermmes the IBEW's argument ‘that geograph:c location considcrahons
. support a finding that the proposed unit is appropriate, .

It 3§ argued that' the IBEW-proposed unit is appropriate because of
the manner in which the wage and benefit package was determim;d during
the non-contract period, Whatever strength this fact might have .added to
A the IBEW's position herein is undermined by the fact that the record is
8e.void of any evidence that there was anything distinct or uniﬁuc about
the manner in which these employees ‘were paid.’ Rather, the Tecord
reflects that since the employees in these classifications were
unrepresented dunng this period, their wage and benefit packagc was’
determined in accordnnce with the policies and procedures outlined in. the

. District's Non-Contract Employee Handbook, (}BEW Ex. 40), a compendxum

of  personnel rules. and policies that apply to all unrepresented employees, .

Thus, during the non-contract period the employees in the proposed  unit

_ w.ere subject t6 the same set of rules that governed the working conditions
of several hundred other mon-union District employees. No wage and
benefit package solely apphcablc to rail maintenance employaes ever

. existed, Although i is conceded that this was not the manner in which |

- ATU unit employccs were paid during that time, this difference was
temporary. When the record here is viewed as & whole, the ovcrwhelming
weight of the evidence supparts a finding that the employees in the

proposed unit répresent an addition to the ATU unit.
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As correcily noted by the ATU and the District, under California law
the Southern California Rapid Transit District is a public utility. " (See P.U.C,
Code Section 30000 et. seq.), Under the LMRA, system-wide units are
reg_arded as optimum’ in public utilities, precisely because of the integrated
and interdependent natiure of the services they perform.l8, see,_m

Telephone and_Telegraph, 242 NLRB 940; Colorado Interstate Gag
Company, 202 NLRB 847, and in public transportation systems in .
particular, St. Louis Public Service, 77 NLRB 749. All the necessary factors
regarding .common supervision, intcrchahgé, contact, similarity of skills,
etc., are present in the record herein 1% to conclusively establish that there
should be one oye.ra}l' maintenance unit. These were the same factors
which' led the Service to find appropriate and certify an- overall |
mamtenancc unit in 1958 Bssentially, all that has happened here is that,
as a result of the Dlstrict's Tesumption of rail service," the exlstmg ATU
maintenance unit has, expanded and now 1ncludcs the employees enguged

in raxl mamtenance Nothmg less, nothing more. The IBEW's attempt to

+18 gignificantly, both the Baited 'I‘ranSportntlon Union. which represents the
bus and traln operators, and the Transportation - and Communications
Union, which represents clerical ond janilorml nmployccs. do S0 on a
system-wide basis,

19 The IBEW contends that the the appropriste unit determination should be
limited to an examinatlon of the facly ag they existed during the so-called
non-contract period, It is arguable that such an annlyncal approach may
be appropriate with respect to the Blug Line system since’ the pctltlon was
filed during the period the Disirict was gearing up to begin operations on
that . line, The IBEW correctly notes that post-petition changes adopted by
an cmployer should generally not be considered in making unit
determinations, However, a3 discussed {n more detail in sectlon 1V above,
{actors relating to the Integration ‘of the District's operations, common
supervision, and employce interchange and contact were present to a
sufficient degree during the non-contract pcriod s0 ,that the reswlt reached
herein would be the same even if only that, period is considered. Moreover,
such a ‘limitation could not be observed as to the Red Line Inasmuch ns '

. stalfing of that system began after the pcluion was filed thereby
necessitating the consideration of post petition evenis. These factors also .
support the conclusion that the petitioned-for unit is not appwprinlo for
callcctivu bargaining purposes,
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break off a frﬁction of the emplojreés engaged in rail maintenance for the
purpose of_ agsembling them. into & scpara'tq grou:p is an. artificial construct,
‘inconsistent not only with the Distriet's orgrmizhtiénnl and 6perati"ona1
struc:turt;,.20 but also with established community of interest principles
developed under the LMRA and as applied in the public utility industry.
To the contrary, t_ﬁe record clearly demonstrate that these employees
share a strong community of interest with the employée‘s in the existing
ATU unit so as to é:ompcl a finding that they shoul_d accreted into that unit.
Had the employees in this unit existed at the time the unit was oxf'ig.iﬁe'.l,ly
certificd they definitely would have been included in one overall |
maintenance unit. , (See &a_l,o_g_mugn_,gt_&ms_ﬂ supra, ”(accre.txon
found where employees .in question would have been ineluded if their
classifications had been in Bxxstence at the time of the ongmal proceedmg
and certification. ")

The IBEW's contention that the proposed unit is not an accretion to

the existing unit fails for several reasons, First, since the proposed unit is

+ ., mot appropriate for collcctive bargaining purposes, the: cases relied upon-

by the IBEW, .and. which purport to stand for the proposition that an
accrenon cannot be found where the proposed unit 1s appropriate, .are

inapposite. In addition, their pcrsuasn{c value in the instant proceeding is

20 As noted, the petitioncd-for unit ‘excludes a number of employes
classifications involved in rail maintenance, (the Facilities Inspectors . and
the various ATU classifications who perform rafl maintenance work),
Additionally; It is noted .that the ‘employees in the proposed unit represent
less than 6% of the combined total of employess in the Facilities and
' Equipment Maintenance Departments, Both these factors,. in addition, to the
others discussed, indicdte that what the IBEW proposes here is the improper
scverance and fragmentation of an cx:stmg bargaining unit, See

., 162 NLRB 387; (improper
to sever one group of employees from an cxisting broader unit where
employees 1o be scversd are not part of a functionally distinct department
and there- 18 substantial ‘integration of employer's production processss).
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. two groups of c’mployce_s at issue here.

further limited. by the fact that none of the primary cases cited, m_ﬁ_
Alrlines v NLRB, 587 F. 2d 1032 (C'A 9, '1978), Mmm&...@m 230 NLRB
139 and M&L&LL_Q_UL 180 NLRB 107, involve a public utility or a public
transit system. “These cases deal with an issue which is of no relevance to
this proceeding, i.e., whether a new plant opened by an cmﬁloyer who
already operates ome or more free-standing, geographically distinct plants,

is an accretion to a unit of employees -in the cxlstmg facilities, The instant-

case does not mvolve a multi-plant or Iocation opcratlon

The IBEW argues that the Dlstrict's operauons are not mtegratcd
bécause, whﬂe the transit system may be integrated, the work processes at
issue hcre are not becavse the work of one group of employecs is not
dcpcndent on the wotk performed by the other, i.c. the shutdown of the
bus operat:ons would not rcsult in the shutdown of the rail system, But

examining only whether one shutdown of opera.nons would canse another

shutdown to determine mtegmnon is. too narrow a focus. Funcuonal -

integration is a much broader and . rclevant concept whmh involves an"

: assessment of the overall impact of one operation or function upon

another, United ‘Gas Inc., 190 .NLRB 618; Southwest Gas Corporation 199

NLRB 486, Therefore,.tlie fact, conceded by the IBEW, that the shutdown .
of the bus or rail systen would regult in an increase in ridership in the
other strongly supports the proposition that the District operates an

integrated transportation systcm.' Also supporting a finding of integration

is the fact the District modified or eliminated several bus lines to avoid

duphca.non of service with the Blue Line.
IBBW corrcctly points out that one-: primary focus of the accrcnon
analysis should be the relationship between the work performed by’ the
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however, there is abundant evidence (see sections IV C and D- abovs)
establishing, that the wo;'k processes of the employees in the twe groups
are also integrated. Because ATU-represented employees ars heavily
involved in rail support functions as explained supra, it is certain that if
the ATU employees do not jﬁerform their rail maintenance support‘
functions, the employees in the proposed unit would be unable to perform
their duties, . . ' '
To ‘tonclude, the record clearly establishes that the District operates a
functionally intcg:.'ate.d transportation system, The proposcd unit is not.
appropriate for collective bargaining. purposes as it constitutes. an accretion

to the existing ATU-represented bargaining unit.

. “The ATU has requested that the Service "clarify" the exis;;'mg unit it
represents by declaring that --it: is "more appropriate" (than.. the proposed
unit) or that it is the "most appropriate” unit. However, under the LMRA,

. there is no. such thing as the "most appropnate or "only" appropriate

bargaining: unit. The National Cash Register Company, 166 NLRB 173. The, .

relevant inquiry is only whether a bargaining unit is "an” appropriate unit,
Moreover, clanf;catmn of a contractually established unit is improper
where the petition .is filed mid-term, during the "pcnder‘xcyl of the.contract,
Boston_Cutting Die Company, 258 NLRB 771; Massachusetts Teachers
Association, 236 NLRB 1427. In, these c1rcumstanceslthe ATU unit.

clarification  petition should be dismissed. -
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.- ' yn

it is recommended that the petitions filed

issed?!,

- ' For the foregoing. reasons,
" in cases’ 90-3-086 and 91-1-830 be dis

Dated:_ 'b{;{/ﬂt

R : )

RAOUL THORBQURNE, HEARING -
OFFICER FOR THE STATE MEDIATION
'AND CONCILIATION SERVICE

id because it was filed

21 ATU .Exhibit 55 Is hereby rejected us irrelevant 2
ATU Exhibits 56-59, whose late submission was

. " afier the close of hearing.
o prranged for and approved before the close of the hearing, are admitted.
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