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g Ottice of the Director . =
395 Oystar Point Boulavard, Sith Floor, Wing A X
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GECAGE DELMUE SAN Govarner

ADORESTRERY TOX
! , . PR.COTem
52 Frarcaca, CA Set0D

*

Octobexr 10, 1990

Mr. Peter Rutras, Jr.
pDirector of Personnal and Labor Relations
County of Santa Clara
County Executive
offica of Lahor Relatlons
County of Government Center, East Wing
79 West Hedding Street, 8th Floor
v San Josg, CA 955110
Willism J. Flynn, Esd.
NEYHART, ANDERSON, REILLY & FREITAS
568 Howard Streat
San Franclsco, CA 94105

RE: PETITION FOR CLARIFICATION OF THE EXISTING BARGAINING UNIT
o (AMALGAMATED TRANSIT UNION, DIVISION 265 VS. SANTA CLARA
‘ Gentienen: . !

1 have reviewed the proposed decision by the Hearing 0fficer, .
‘William R. Hiker, in this matter. I find no reason not to concur
“with the Hearing Officer. I hereby adopt, as my own, tha Hearing
officer’s recormmendation. : . :

[P p———

Therefore, my declsion and order 1.3'.:

a The Petition for Clarification of the Existing Bargaining Unit is
hereby granted, based on the totality of all the facts and all of
the circumstances present in:this matter. Based upon the record,
it is gy decision that the classification of Fara Inspector shall,
by accretion, be a part of the existing bargaining unit ‘
represented by Division 265 of the Amalgamated Transit Union.

_ sin

W,

Ron Rinaldi

Director
RR/aa _
ey cect  Edward W. Allen. .
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‘Edward W. Allen, Supervisor

WirtiamE RitkR
ARDITRATON
18 SANSA PAULA AVENUT
PAN FHANUTYL CALIPNNEA 0T

N August 9, 1990

Department of Industrial Relations
State of California

State Hed;atxon/Concilzntion Service
P.- O. Box 603
San Francisco, CA 94101

RB: Petition for Clarification of the Existing
Bargaining Unit (Amalgamated Transit Union,
Division 265 vs. Santa Clara Transit D;strlct)
C.5.K.C.S5. Case Ho, BB 1 049

Dear Mr. Allen:’ !

Enclosed ig the Pactfinding Report with recommendations
for Director Rinaldi's perusal. Attached with the report is-

the transcript, exhibits and pertinent correspondence.

1 appreciate having the opportunity to be of service in

this matter.

Arbitrator

WER/sr

Encl.

ce:  Peter Kutros.
William Flynn
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Willian X, Riker
Bearing Officer
15" Santa Paula Avenue
San ¥rancisco, California 94127 .
{413) 554-1538 . ”

August 9, 1590

R. T. Rinaldi, Director
Department of Industrial Relations
State Mediation and CGncxlxation Service

“P. 0. Box 603

San Francisco, California 94101

SUBJECT: Petition for Clarification of the Existing

Bargaining Unit (Amalga=ated Transit Union,

. Division 265 vs. Santa Clara Transit District)
‘ C.S.H.C.S. Case No. 8O 1 049

The above subject was heard on Tuesday, February 15th, Friday.
Pebruary 23rd and Tuesday, February 27, 1950.

William B. Riker pres;ded as hearing officer. The Santa Clara
Transit District, hereinafter the "District” was represented by
Peter Kutras, Jr., Director af Labor Relations for the County of
Santa Clara. 'The Amalgamated Transit Union, Division 265, here-
inafter the "Union" was represented by William J. Flynn, Attorney
from the firm of Neyhart. Anderson, Reilly and Freitas, 568 Howard .
Street, 5th Floor, San Francisco, California 94105...Also present
was Michele A. Wayland, Principal Labox Relations: Representative,
County of Santa Clara; Eugene F. Simmons, Chief, Protective Sex-
vicer Department Santa Clara.County Transit District, and William

Mclean, President and Business Agent of Division 265, Amalgamated
Transit Union.

The parties were afforded full oprortunity for presentation of
their respective positions. This inecluded dirxect and cross-ex-
amination of witnesses, introduction of exhibits and argument.

At the close of the hearing the parties decided to submit post
hearing briefs te the hearing officer. After two extensions the
agreed upon subrission dare was set as June 29, 1990. The hearing
officer has received the post hearing briefs, determzned that the
briefs were submitted in a timely manner, and after reviewing the

entire record submits his find;ngs and recommendations to the Di-
rector of Industrial Relations.

1. Pursuant to Title B, California Administrative
Code, S5ection 15805 {(c) the Union petitioned for
clarification of the bargainint unit.

The clarification proposed is the inclusion of .
-the fare inspectors into the current bargaining unit.

»
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Page 2 ‘

The hearing was copnducted in z2:zcordance with
Section 100301 of the Public U«:lities Code

with rescect to the Santa Clas: Transit District.
In accarcance with this provisicn the relevant
federal law and administrative sractice developed
under the Labor Management Ac: of 1947, as amended,
was applied. :

.

‘In deciding unit clerification zuestions the prin-

cipal criterion is “"community cI interest.™ A unit
clar:.f:n.cation petition should = granted where the
employees in the petitioned fer classifications con-
stitute an accretion to the ex:sting bargaining unit.

The National Labor Relations Bcard has established
‘ guidelines for detexming whether the .employees should

5.

be accreted to the existing uz=:=2. The guidelines con-
sider the presence or absence ci a variety of factors. .
such ass (a) the degree of irnterchangs among em=
ployees, (b) geographical prox:=ity, (c) integration

of operations, (d) integration of machinery and product
lines, (e) centralized administrative control, {f£) aim-
ilarity af working conditions, skills and functionas,
(h} common control over labor celations, (i) collective
bargaining history and (j) nucber of employeer. in exist-
ing unit. The Great Atlantic i Pacific Tea Company,
104 NLRB 1011 .{1961),

The facts that developed from the testimony and evi-
dence discloses the following:

a. The Union has represented ;:blic trangit em-
ployees in the Santa Clara Valley since its .
charter was issued in 1902. Originally, these ™
employees operated streetcaxs which typically
required two person crews, a motorman and a
conductor. In 1938, the predecesscr companies
to the District ceased streszcar operations
in San Jose and operated on.¥ buses, The
predecessor companies were replaced by the-
Distrrct which began operat-cns in 1973. The
Union continued to represenz the employees of
the District, in both opera:;nns and mainten-
ance.

b. The Union was certified in 2373 as represent-
ing a unit consisting of: ":il employees in
production, operation and z:iintenance activi-
ties ¢Z the Santa Clara Cecu=zy Transit District,
inclusing drivers, dxspatc:::s and maintenance
perso““el, and excluding clzrical, guards, su-.
pervisors not presently covered by a collective

barga:ning agreement with =n2 Santa CIara County
Transiz District."
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at each stop.

The parties collective bargaining agreement
. contains a jurisdiction section placing a -
limitation on subcontracting,

In 1986 the parties entered into a Light Rail
Implementation Agreement which included: the
following section: *V1. Opearations -

Fare Collection - If the District

creates a specialized job-classification
for fare collection then the District

" .will meet with the Union, prior to alloca~

tion of this clags to a bargaining unit to
discuss the bargaining unit allocation and
the impact on the Union.”

The light rail operétor is in the front of the

car and does not check the fares of thé boardlng
passengers.

The fare system on the light rail requires tha
passengers to purchase their tickets beforae -
boarding from & ticket machine that is located
The fare inspector randomly boards
trains and checke tha fares of passengers.
the passenger has not paid, the fare inspector
has the option of asking the passenger to leave
the train or write a ticket which'carries with
it a fine for non-payment of the fare.

1f

. The pDistrict subcontracts its fare compliance,
patrol and yard security to a security contractor,

The District contention is that in accordance
with 9 {b) (3) of the Naticnal Labor Relations
Act guards -are prohibited from being placed in
a non~guard bargaining unit.
the Board shall pot... 3. decided that.any unit
is -appropriate for such purposes if it includes,
together with other employees, any individual
employed as a guard to enforce against other em-
ployees and other persons, rules to protegt prop—
erty of ‘the employer or to protect the safety of
persons on the employer's prem:ses- but no labor
organization shall be cexrtified as the repre-
sentative of employees in a bargaining unit of
guards if such organization admits to membership,
or it's affiliated directly or indirectly with an

organization which admits to wembership, employees
other than guards."

®...provided that



Page 4.

The District submitted for the hearing officer's
consideration thelr arquments that the Union's
petition for unit clarification should:be denied
both procedurally and on its merits. -

a.

The fare compliance officers are guards
within the'meaning of: the LMRA. They are
charged with and required to enforcae'all
California Penal Code provisions, Transit
District Ordinanceés and District Rules and
Regulations against employees and thes pub=-
lic as well as protect the safety of per-
sons on the employer's property.

The Union did not represent guards hefore
light rail and the District has continued

the longstanding status quo of qua:ds being
outside of the unit.

The fare compliance officers are emplnyed'
by a private employer and are not District.
employees. « Thexe is currently a dispute ba-
tween the security firm, its employees and
the union of security officers. Sinca the
National Labor Relations Board is conducting

- hearings regarding the dispute betwaen’ the

three parties (employees, company and union
of security officers) the Union's patition
is defective in that the CFUC and CAC pro-

visions are not the appropriate forum'€g T T T TTTTTT

modxfy or decertify the bargaining unit of
a pr;vate employer and another unjon. The
petition should bé denied and the Union di-

rected to the appropriate forum, which in
the NLRB.

The fare compliance officers do not have and
do not share any community of interest, nor
history of representation with the Union.

The community of interest is shared with yard
guards, revenue protection officers and pa-
trol officers employed by the private employer

and represented by the union of security of—
ficers. :

The Sacramento unit clarification (Rinaldi
decision letter of June 29, 1988} is not ap-
plicable. There is nho evidence that the
critical issue of excluding guards from non=-
guard bargaining units was presented or-re-
viewed 'by the Director. Secondly, the phrase
"concurrence of the parties® seems to suggest
that a settlement of accommodation was made

304
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between that District ané the Unicon. The

~third reason is that the petition involved -

employees of the District and not as in the
sitvation of the Santa Clara Transit District
employees of a private employer.

'The Clarification petition is procedurally

defective becausa the Union failed to in-
clude the information.that the fare compliance
officers were the employees of a private em-

ployer. WNot including this information to the '

state had the effect of keeping' pertinent in-
formation from the CSMCS in the esarly stage aof
the handling of the petition., The defeéct is
pre;ud1c1a1 to the Distrxict and consequently

. the Union petition should be denied as pro-

cedurally defective and because of the pro-
cedural nature of the defect the Union ghould
be denied the opportunity teo correct the defect.

The prevailing practice, as demonstrated through
exhibits and testimony, is that in similar lighe
rajil systems the majority of districts do not *

have the fare evasion function (guird type

.classes) in the same bargaining unit asz the
‘drivers and mechanics.

The Union submitted for the hearing officer's con=-
sideration their arguments as to why their petition
for unit clarification should be sustained,

The fare inspectors are not guards which are
excluded from the unit. A guard within the
meaning of the LMRA has a epecialized meaning.
It generally includes “plant guards® from its

.'own employees. ‘The language of 9 (b) {(3) states

that a guard must be one who enforces rules to
protect- property of the employer against em-—
ployees and other:persons. Therefore, the xe-
quirement that he enforces rules against em-
Ployees is a statutory :equirement. The act

‘was to prevent dual loyalties among guards in .

time of industrial disputes. The fare inspec=
tors have no duties of. protecting the property
of this employer from the actions of unit em-
'‘ployees., .They do not sit as spotters to report
on the actione or non-actions of the 'bus drivers
or streetcar operators. They do not have a re-
spcnsibxlxty to repoxt T0 supervisors the viola-

“ tion of any rules by ATU employees. Under normal

circiimsctances, they only enforce the rule against

b4
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riding without having paid a fare. That

same rule is enforced in the bus division 4
by the drivers. Insofar as they are pro-
tecting the employer's property (fares),:

the bus drivers have equal responsibility.

The patrol .officers are armed, carrying both
batons and pistols. The: fare inspectors do
not carry either. They, like the bus drivers
or streecrcar operators, carry only mace. Their
regular duty is to check for fare compliance.,
The patrol officers do not do so ag a regular
part of their duties but the bus drivers do.
While they may occasionally be called upon for
other duties their principal duty is hot that
of a quaxrd but rather it is for fare checking.

The Director of Industrial Relations found 1n
the Sacramento case that the fare inspectors

at Sacramento are most appropriately placed in
the existing ATU wnit. 'The telephone conversza- -
tion on the third day of hearing with the
Sacramento Transit District Employee Belations
Manager demonstrated that the duties in
Sacramento of the fare inspectors are quita sim-
ilar to that at the District. It would be in-
consistant for the Director to f£ind that the
fare inspectors in Sacramento should be in tha
ATU unit while' those at Santa Clara should not.
The duties are nearly identical and the law to
be applied is the same.

The fare inspectors share a community of inter-
est with the ATU unit. There is only one rank:
and file unit at Santa Clara. The unit carti-
fication includes all employees in production,
operation and maintenance. The fare inspectors
are clearly a part of the operations of the Dis-

‘trict. The fare inspectors are an integral part

of the light rail vehicles. A new position has
been created and it should be included in the
ATU wall-to-wall unit.

The fare inspector is a ‘modern day conductor.
The fare insgector has less variety of duties
than the streetcar conductor, but fare checking,
its duty, is a traditional duty of conductors
and a traditional duty of ATU bus drivers.

A O e a1
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8. After reviewing the record’ ircizding the parties
. post-he2 ring briefs, and takins the opportunity of
riding =he light rail systems :=i viewing how the -

- fare ceclliection procedure is hiniled at Santa Clara
and the Sacramento Transit Diszricts, it iz the con-
sidered opinion of the hearing officer that the

: ) Union's setition has merit. '

. The persons employed in fare enZorcement/collection
1 for the light rail system at Sa=ta Clara Transit
share a sufficient community of interest with the ATU
employees working in both the tus and light rail sys-
g ! tems which warrants a £inding 224 recommendation to
i . the Director that the positions and duties involved
constitute an,aceretion to the existing bargaina.ng

C . unit regresented by  the Amalgazated Transit Umon.
* Division 265.

a-. The 9nion and Transit District have had a-
* long history of collective bargaining.

b. The collective bargaining agreement includaes

“  all employees in productioz, operation-and
. " maintenance activities of the Santa Clara Dis-
- | , trict (excluding guards, ezc.).

. ¢. The jurisdiction section pf t.he parties cnllec-
tive barga:.m.ng agreement idéntifies those kinds
of activities that may be subcontracted.

d. In 1986 the District and Uzion entered into a
light rail implementation agreement in accord-.
ance with 1l3.c of the Urkan Mass Transportation
Ac=. In :the document, unéer Section VI Opera~-
ticns, Subpart 9. Fare Collection, the parties:
praovided a provision which states the followings:
*1f the District creates a specialized job
=e1ass:.£:.cat.ion ‘for fare cellection then tha
piszzict will meet with tke Union, prior to
allccationh of this class tc a:bargaining unic,
to ciscuss the bnrgnnmq =zit allocation and
the impact on the Union.™
.e. Tracitionally, the fare enZsrcement/collection
has 2een the responsibi.lit" of members of the
ATU targaining unit and cizrently that responsi-
bil=ty on the other Santa Clara Transit systems
. is zerformed by members of the unit.

f. The =ajority of the Transir employees are ATU
me=>2rs (1500 plus) coverei by the bargaining

i,

{/“‘1

307




. bus drivers, conductors on the streetcars or

agreement and the size of the staff checking

, fares is approximately 15 to 20 which supporté

the petition.,

The Union's arguments have been.persuvasive asg
they relate to the definition of guards undar
the Labor~Management Relations Act of 1947,

The hearing officer concurs that the traditional
rationale for excluding guards in the: same unit

is to avoid the conflict of members of the sama
bargaining unit being required to protect the
employer's property against brother members in
situations of industrial conflict. The fare en-
forcers employed at the District are primarily limited .
in jurisdiction to bs responsible for enforcement

of the employer's rules affecting passengers of
the Transit system.

Whether a person wears a uniform consisting of

a white shirt and blue trouser= or a uniform™

that gives the appearance of a law enfarcemant
officer is not germane. .It.is-the duties and '
responsibilites which are reviewad, The activi-
ties and duties of the classification at issue
primarily is for the purpose of assuring that
passengers are riding in accordance with the @
Distric¢t's policies _and . procedures,  Those... ... . -
policies and procedures are equally enforced by

fare enforcement personnel on the light rail sys-
t'em- . - in

Cantrary to the District®s view, the c¢lassifica~-
tion is more akin to the role of past conductors
rather than that of law enforcement officers in-
volved in the Distriet’'s security system and
police officers. The classification while having
the authority to issue a citation does not allow
for carrying firearms or batons. The scope of
authority is limited to that of assuring the
Digtriet: its passengers are paying the appro-
priate fare. ‘The ATU operating perscnnel have
the same limited auwthority. -

It is the considered opinion of the hearing of=~
ficer that the modernization of mass transit has
as its primary purpose the more afficient vtili-
zation of manpower and eguipment. The ability of |
the public to get a ticket f£rom a machine or to
purchase a monthly pass helps to facilitate the

+
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City's and Transit District's efforts in
their attempts to relieve congestion from
highways and strxeets. Whether 2 member of
the public purchases a ticket from a machina,
conductor or operator is not material, '

The issué is vhether the classification en-
gaged in checking fares and enforcing appro=-
priate payment for fares is outside the scope
of the ATU unit,

The evidence points to the contrary in that
the primary duties of the classification im
gquestion traditionally had been the duties
performed by mwembers of the contract bargain-

s

ing unit. .

RECOMMENDATION

The petition for clarification be granted.-
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