STATE OF CALIFORNIA
DECISION OF THE
PUBLIC EMPLOYMENT RELATIONS BOARD

GARY CIAFFONI, EDYTH R. THOMPSON,
DAISEY E. BAILEY, NICKI L. HILL,

CLARA WILLIAMS, NEVILLE J. MAISH,
MERRYANNE L. ROBINSON, GLENDA J.
LOVEJOY, JOHNNY C, THIBODEAU,

JOHN V. THIBODEAU, KATHY L. THIBODEAU,
RICHARD C. LANG, DALE F. HEMSTREET,

Charging Parties, Case No. S-CO-100

Ve PERB Decision No. 427

CALIFORNIA SCHOOL EMPLOYEES
ASSOCIATION,

November 6, 1984

Respondent.
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Appearances: Allen Law Corporation by Lawrence J. Friedman,
for Gary Ciaffoni, et al.; Peter A. Janiak, Attorney for
California School Employees Association.

Before Hesse, Chairperson; Tovar and Burt, Members.

DECISION AND ORDER

HESSE, Chairperson: The charging parties appeal the
regional attorney's dismissal of their unfair practice charge
filed on June 28, 1983, against the California School Employees
Association. As the perfunctory letter of appeal advances no
errors of law or fact, nor presents any newly discovered
evidenée, the Public Employment Relations Board has no
alternative but to summarily affirm the dismissal by the
regional attorney and adopt it as the Decision of the Board
itself. Accordingly, Charge No. S-CO-100 is DISMISSED in its

entirety without leave to amend.

Members Tovar and Burt joined in this Decision.
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AUFOYNIA | _ ( ' GECAGE GEUXMENEN, Governor

UBLH" EMPLOYMENT RELATIONS 80ARD ' ' -

Scaramento Regional Office A e
1031 18th Street, Suite 102 . Ve il
Sccramento, California 95314 -"'-.,;k,.-.%-"l
(916) 322-3198 | | | T

Sacramento, CA 95825

August 31, 1983

Robin W. Allen, Esg.

Allen Law Corporation

Powell Teichert Center

3620 American River Drive, Suite 224

Re: C(iaffoni et. al. v. California School EmplojeLs ASbOCldtlon
Charge No. S5-C0-100
Dear Mr. Allen:

I indicated to you in my letter dated August 23, 1983 that‘the‘
apove-referenced charge did not state a prima facie case, and

that unless you amended the charge to state a prima facie case

or withdrew it prior to August 30, 1983, it would be
dismissed. More specifically I informed you that if there were
any facts whlch would correct the deficiencies explained in.
that letter, to please amend the charge accozdlnglv

I have not received either a request for withdrawal or an
amended charge from you and am therefore dismissing this charge

" based on the facts and reasons stated in my August: 23, 1983

letter and repeated below.

The above~refezenced charge alleges that the California School
Employees Association (Association) entered into a settlement
with the Nevada Joint ‘Union High School District (District) of
an unfair practice charge which failed to adequately compensate
the charging parties for their lost wages, fringe benefits, and
seniority. This conduct is alleged to violate sections 3544.9
and 3543.6(b) of the Educational Employment Relations Act
(EERA) .

My investigation revealed the following: On November 9, 1981
the California School Employees Association and its Western
Nevada Chapter 435 filed an unfair practice charge against the.
District and five other school districts alleging unilateral
termination of all bargaining unit employees and contracting
out of unit work (charge No. S-CE-451). The bargaining unit
ceonsisted primarily of transportation ergloyees. '

During 1982 the legal staff of the ASSOClatlon pursued a
settlement of this unfair with the District and participated in
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There is. a factual dgisgute over Windsor

would pe eligible to colilegt a snare of ko

Windsor c¢laims thatvit was made clear to kb

meeting that all former employzes ©f the D

applied for employwsnt with the contracter
" Transportation, and beéen rejected woauld aave

settlement money. A former emplovee preseni sb ung meeblng,
however, .said that only thoss present at the mesting would
recelve a snare of the seitlemeni proceeds.

Within a matter of weeks tpe controversy over wno would share
in the settlement caused & series of letters and pnhone calls to
be exchanged between Clara williams, former chapter Cresident
of the Association's local chapter, and Windsor. In aadition,
the Former emplovees conducted anothar meeting without a
representative of meA where anoctner vote was taken which
rejected the settlement offer. Nln sor signed the settlement
agreement on benalt Or che Association and its local chapter on

Septenber 3G, 1982,

On February 7, 1983 the charging pafLLeS filed Momglaint'for,
damages, breach of colluuhive pargaining agreemeat, aand breach

Y

of duty of fair representation in dWevada County Superior

Court. On June 3, 1982, J-Jge Francis of the Superior Court
sustained the demurrers of vefendants District and Association
because the "’isuutv s set fortn in the Plailanticf's Complaint
is, at tne minimum, an arguable unfair labor practice with
exclusive v"LLsoLction in the Public gmployees' Relations Board

{sic).” The instant charge was rfileos on Juns 28, 1vd3.

Based on the facts stated above, this charge does not state 2
prima facie viclation of section 3344.9 or 3543.8{p) of EERA
tor the reaseons explainzd velow.

ks
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the charging rtiy & clear and > statement
of acts de:mon L e layde assod. Znozcted
arcitrarily, discoimi Y oOr o in Dag paitu.  Kirg v, fremont
Unified Schonl Distri ‘eacners Association, CYA/NoA (4/21/88)
PERB DecCision No. 125; soard Rule 32615(a)(27. o '
The charge alleges thac the Association failed o compensate
the charging parties adeguadely, tnercoy vioiatiag i1os auty of
falr representation. The investigation indicsted, however,
that the CndLgan Parties argue that the associalion vioclated
its duty of fsa representation for two reasong: {a vy
failing to 1nd1cate clesrly tihat tne settlement proceads would
be distributed to all alieged dizscriminatesez racher than only
those who attended the mzetring, and/cr (b} by sctbiing the case

for too little money.

{a) There ha

ve beesn nod factg prasented ner discovered
during the investigatiocon tiat demonstrate that the
Association'z zllaged fazilure to accurately outl:ne how the
proceeds would be divided violated its duty of rair
representation. EBven assuming that the allegations of the
charge concerning tnis ilncident are true, the Association’s
conduct doss not involve more than negligence on the gart of
the CSEA legal staff for failure to glearly ocutline how the

settlement would pe discributed. PERS has held that mere

negligence is insufficient to state a prima facie violation of
section 3544.9 of the EERA. Collins v. United Yeoachers of Los
Angeles (li/17/82) PERB Decislion No. 258. '

{p} The a1led tiocn that CSEA settled the case for too
little money similarly does not state a prima facie case. %he
Association's acceptance of a §22,000 settlement,
vithout more, cannot 2 construed as a3 violation of the duty,
for it is not ensugh to establisn pad falth, arbitrary or
discriminatory conduct. Charging parties were ready to accept
the $22,000 secticment and Upen chanyed thelr winds when it
became clear ifhat they wight have to itessen their "cut” by
including otners in the setcttlewent. The complained-oif conduct
demonstrated hec2 does nov rise ro a oreach of cthe duty ©f fatx

representation.
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Charging pavriiss have alsco alleged & v1o;3‘10r of 1543.6({5) of
the EERA, In Kimmett v. Service Employens? =zrnational Union
{10/19/79) PEKB Decision No. 106, the bo‘z i that violation
of section 35344.9 is an unfalr prachice crtion
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3543,6(b), and that conduct piosrrloed by section 3un.6(u)
encompasses rore than just the breach of d ty of Eair
representation. To denonstrate such a vioclatiocn af 3543, 6\0),,
prac
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the conduct alleged to coustitute an unfair tice nmust tend’
to or actually result in some harm to employees rights
guaranteed under the BERA. Ximmett v. Service Emplovyees!
Internaticonal Union, supra. No evidence has been presented
here which shows that the charging parties rights under the
EERA were abused by the Asswﬁlarlon s actions

oc - Accordingly, no
prima facie violagion of secticn 3543.6(b} nas been made out.

Pursuant to Public Employment Relations Board regulation
section 32635 (California Administrative Code, title 8,
part III), you may appeal the refusal tc issus a cowplaint
(dismissal) to the Board itsedif. :

Right to Appeal

You may obtain a review of this dismissal of the charge by
filing an appeal to the Board itself within twenty {20)
calendar days after service of this-dismissal {(sectiocn
32635{a)).- To be timely filed, the original and five (5)
copies of such appeal must be actually received by the Board
itself before tne close of business (5:00 p.m.} on
September 20, 1983, or sent by telegraph or certified United
States mail pos;narxed not later than Septemoer 20, 1983
(section 32135). The Board's address is: :

Public Employvment Relations Board
1031 18th Street
Saccamento, CA 95814

If you file a tiwmely appeal of the refusal to issue a
complaint, any other party may file with the Board an original
and five (5) copies of a statement in opposition within twenty
(20) calendar days following the date of service of the appeal
(section 32635(b)). '

%ezztce

All documents authorized to b tiled herelin must also be
"served" upon all parties to the proceeding, and a "proof of
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zervice” must acgomosns the
itself (see section 3Z.49 fog
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Extension of Hime

A regquest for an extension of =1. > in which to file a document
with the Board itself must be 1 w~writing znd filed with the
Board at the prevlousig roted atuless. A reguest for aa

extension must be filed at ieass —nree (3} calendar days before
tne expiration of the time regu:. =d for filing tne acuument.
Tne request must indicate geuog o use for andg, if Enowa, the

o~

position of each other party . zding ths extension, and shail
be accompanied by proct of sziv.o.o O0f the r2guest opon each

party. {(section jh*gz).

»Final Date

.
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If no appeal is filed witnin w.o 3pecifled time limits, the
dLaanaal will Decoms final wihoo uoiig time Limits have expired.

Very truly yours,

DENNIS M. SULLIVAN
General Counsel

f{f’ *’jf

By £/ WJ A W
"Robert Tnompson /-
Regional Attorney
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