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DECISION 

Gluck, Chairperson: The Districts 1 and the respective  

exclusive representatives of their certificated employees, each  

a chapter of the California Teachers Association, except to an  

administrative law judge's (ALJ) denial of the Chapters'  

individual petitions to establish the Teachers United Uniserv  

Unit, CTA/NEA (TU) as the exclusive representative in their  

place. The ALJ's proposed decision is attached hereto. 

THE PARTIES' EXCEPTIONS 

The Districts do not except to the dismissal of the  

petitions, but do challenge some of the ALJ's findings and  

conclusions, principally, his failure to: (1) require that  

nonmembers be eligible to vote on the question of the proposed  

transfer of jurisdiction and that such an election be conducted  

by the Public Employment Relations Board (PERB); (2) find that  

the in-house elections conducted among chapter members were  

predicated on misleading and inaccurate information furnished  

by the chapters to the voters; (3) find that the petitions  

unlawfully seek the creation of a multi-District bargaining  

unit without the approval of the employees; and (4) find that  

the ambiguity of the "opt-out" provision of the agreement with  

TU was fatal to the petition. 

1 By "Districts" we refer to the five districts which are  
parties to this proceeding. 



The chapters except to the dismissal of their petitions and  

the ALJ's findings: (1) that TU may not remain the exclusive  

representative of employees belonging to chapters which opt-out  

of the agreement; (2) that the action of the chapters was an  

"affiliation" with TU and, therefore, not covered by the phrase  

"transfer of jurisdiction" found in subsection 3541.3(m) of the  

Educational Employment Relations Act (EERA)2 and (3) that  

their petitions must be conditioned upon pertinent amendments  

to the chapters' respective bylaws. 

DISCUSSION 

PERB's jurisdiction in this case is necessarily predicated  

on a finding that the attempted arrangement between each of the  

local chapters and TU constitutes a "merger, amalgamation, or  

transfer of jurisdiction" between the organizations. The word  

"affiliation" — certainly known to the Legislature — does not  

appear in subsection 3541.3(m). But, we do not find this  

omission an impediment to out resolution of the issues raised   

2 The EERA is codified at Government Code section 3540 et  
seq. Unless otherwise noted, all statutory references are to  
the Government Code. 

Subsection 3541.3(m) which sets out powers of the Board  
reads: 

(m) To consider and decide issues relating to rights,  
privileges, and duties of an employee organization in  
the event of a merger, amalgamation, or transfer of  
jurisdiction between two or more employee  
organizations. 



here. To the contrary, we find it germane to the conclusions  

we reach. 

"Affiliation"3 does not necessarily imply or entail any  

significant alteration of the identity or character of the  

affiliating organization. Thus, the mere act of affiliation  

does not raise, per se, any legal question as to whether the  

organization is still the one previously chosen by the  

employees as their representative and therefore entitled to  

continued certification. The omission of the word  

"affiliation" thus arguably reflects the legislative view that  

such action is a matter of private concern to the members of  

the affected organizations best left to their discretion and  

control.  

However, the merger or amalgamation4 of the exclusive  

representative and another organization necessarily results in 

3 "'Affiliate with' is defined as to receive on friendly  
terms; to associate with; to be intimate with; to sympathize  
with; to consort with; and to connect and to associate with.  
Wolck v. Weedin, C.C.A. Wash., 58 F.2d 928, 930. But  
'affiliated' does not bear construction that an affiliated  
organization is identical with or covered by parent  
organization with which affiliated. People v. Horiuchi, 114  
Cal. App. 415." Black's Law Dictionary (Revised 4th Ed. 1968),  
p. 80. 

4 "Merger" is defined as the fusion or absorption of the  
thing into another where the least important ceases to have  
independent existence. Black's Law Dictionary, supra, p. 1140. 

"Amalgamation" is defined as the joinder for a single body  
of two or more associations, organizations, or corporations as  
to form a homogeneous whole or new body. Black's Law  
Dictionary, supra, p. 104. 



the termination of the former's existence and the creation of a  

new organization which may never have been considered by the  

unit employees as its future bargaining agent and has never  

been chosen by them for that purpose. That the new  

organization may retain certain characteristics of the  

incumbent may be of significance in deciding the issue of  

certification, but his does not alter the fact that an  

organizational change has taken place. 

One need not look for a specific definition of the phrase  

"transfer of jurisdiction" to understand its meaning in the  

context of these proceedings. Certainly, the Legislature did  

not intend that PERB assert its regulatory authority over an  

organization's internal decisions which have no necessary  

bearing on rights or obligations established by the Act.5  

For example, a decision by a national organization to transfer  

from one affiliated local to another the jurisdiction to  

organize a particular group of workers is well beyond the range  

of PERB's powers of intervention. Similarly, the desire to the  

members of the exclusive representative to transfer its  

representational jurisdiction to the organization with which it  

affiliated is a matter over which we normally have no direct or  

immediate say. However, that desire, even when expressed  

through the members' decision to effect such a transfer, cannot 

5 Los Angeles Community College District (Jules Kimmett)  
(10/19/79) PERB Decision No. 106. 



itself dissolve existing statutory bargaining rights or create  

new ones. It is by the request for a PERB-ordered change of  

certification arising out of that transfer of jurisdiction that  

subsection 354.3(m) is called into play and PERB's authority  

to consider and decide the "rights, privileges, and duties of  

an employee organization" becomes operative.  

Ultimately, then, disposition of these petitions rests on  

the answers to three questions: 

1. Is TU "an employee organization which includes  

employees of a public school employer and which has as one of  

its primary purposes representing such employees in their  

relationship with the school employer"?6 

2. If so, may PERB, in light of the current exclusive  

representative status of each chapter, certify TU as the  

exclusive representative of the Districts' employees except in  

accordance with EERA policy governing timeliness of  

decertification proceedings?7 

3. It yes, should PERB certify TU under the circumstances  

here? 

6 EERA subsection 3540.1(d). 

7 EERA subsection 3544.7(b) requires PERB to dismiss  
petitions for decertification where there is a collective  
bargaining agreement in effect unless filed within the stated  
"window period" or when recognition of the incumbent was  
granted by the public school employer within the previous 12  
months 



TU's identity: TU's bylaws provide that members of the  

various locals, as well as the locals themselves, can have  

membership in the new organization. There is nothing in the  

record to indicate that the bylaws include restrictions or  

limitations on membership which might arguably remove TU from  

coverage of EERA's definition of an employee organization.  

There is no dispute, nor could there be, that TU has its  

primary purpose, the representation of public school employees  

in their relationship with their public school employers. We  

conclude, accordingly, the TU is an employee organization  

within the meaning of the Act. 

Does EERA policy applicable to decertification petitions  

apply? Normally, a change of exclusive representative occurs  

as a consequence of a decertification proceeding and employee  

election.8 However, the existence of subsection 3541.3(m)  

mages it clear that the Legislature did not intend that  

decertification be the sole means by which a change in  

representation can be accomplished. 

PERB has adopted no rule or regulation prescribing when  

"issues relating to rights, privileges and duties of an  

employee organization in the event of a . . . transfer of  

jurisdiction"9 may be raised. By its restraints against  

8 Though not relevant to the facts here, a change may also  
result from a properly filed and approved severance petition,  
although EERA does not specifically refer to such a process.  

9 EERA subsection 3541.3(m), supra. 



attempts to remove an incumbent, the Act seeks to minimize the  

possibility of a destabilization of the existing bargaining  

relationship and its attendant potential for harsh  

confrontation between employer and employees.10 But the  

nature of the jurisdictional changes contemplated by subsection  

3541.3(m) is readily distinguishable from that involved in  

decertifications and is pertinent to the matter of when such  

petitions may be filed. In subsection 3541.3(m) cass, there  

is necessarily an affinity between the incumbent organization  

and its proposed successor. There may be substantial overlap  

in the leadership or members. There is unlikely to be, if  

ever, the rivalry or hostility that characterizes the  

relationship between an incumbent and an organization seeking  

decertification or severance and which can lead to the  

conditions which the Act's time bars are designed to prevent.  

Where there is agreement between the incumbent and the intended  

successor to seek a transfer of certification and where some  

continuity in the character of representation may be  

anticipated, similar concerns seem unnecessary.11 We 

10 Bassett United School District (1/30/79) PERB Order  
No. Ad-57, vacated ny the Board on reconsideration for other  
reasons. See Bassett Unified School District (3/23/79) PERB  
Order No. Ad-63. 

11 Here, for example, the arrangement between TU and 
the  various locals provides for substantial continuity of those  
conditions which impact on the stability of current  
management-employee relationships. Local members will belong  
to TU and will serve on its governing body and bargaining 



c o n c lu d e  t h a t  p e t i t i o n s  a r i s i n g  o u t  o f  s u b s e c t io n  3 5 4 1 .3  
(m )   n e e d  n o t  b e  s u b je c t  to  th e  t im e  l im it a t io n s  a p p l ic a b le  
t o   p e t i t io n s  fo r  d e c e r t i f ic a t io n  o r  s e v e r a n c e  a n d ,  i t   
c o n s id e r a t io n  o f  t h e  f a c t s  h e r e ,  w e  f in d  t h a t  t h e  p e t i t io n s   
w ere  t im e ly  file d . 

S h o u ld  T U  b e  c e r t if ie d ?  
W e  f in d  t h e  D is t r i c t ’s  c o n te n t io n  t h a t  n o n m em b e r s  m u s t  

b e   a l lo w e d  t o  v o te  o n  a  c h a n g e  in  c e r t i f i c a t io n  in  
a   P E R B -c o n d u c t e d  e le c t io n  t o  b e  m e r it o r io u s .  A lth o u g h  
w e   a c k n o w le d g e  t h e  t h r e a d  o f  o r g a n iz a t io n a l  c o n t in u i t y  t h a t  
w in d s   t h r o u g h  t h e  p r o p o s e d  a r r a n g e m e n t  b e tw e e n  T U  a n d  
th e  ch ap te r s ,  th e  o p p o r tu n ity  o f  n o nm em b e rs  to  p a r t ic ip a te  (o r  
voluntarily not to  participate) in  the  change  of their exclusive  
r e p r e s e n t a t iv e  i s  s o  f u n d a m e n t a l  in  t h e  E E R A  s c h e m e  t h a t  w e  
can   p resen tly  en v is ion  no  accep tab le  p ro cess  w h ich  fo rec lo ses  its  
e xe rc ise . N onm em b e rs  ca n  an d  d o  v o te  in  re p re se n ta t io n  
e le c t io n s  a n d  u n d o u b te d ly  s om e  v o te  fo r  r e p r e s e n ta t io n .  T o   
a s s u m e  t h e y  h a v e  n o  in t e r e s t  in  a  t r a n s fe r  o f  b a r g a in in g  r ig h t s   
i s  u n w a r r a n t e d .  T h e  L e g i s l a t u r e ,  i n  d e a l in g  w it h  t h e  m a t t e r  
o f   " f r e e  r id e r s " ,  l im it e d  i t s e l f  t o  p r o v id in g  fo r  th e  n e g o t ia t io n  
c om m it te e s .  E a c h  u n it 's  b a r g a in in g  p o lic y  w o u ld  b e  fo rm u la te d   
b y  a  s i x -m e m b e r  c o m m it t e e  o f  w h ic h  t h r e e  m em b e r s  w o u ld  
b e  f r o m   t h a t  u n i t .  U l t im a t e ly ,  e a c h  l o c a l 's  m em b e r s  w o u ld  
r a t i f y  o r   r e je c t  p r o p o s e d  a g r e e m e n t s  a n d  o n ly  t h e  lo c a ls  
c o u ld  c a l l   s t r ik e s .  B y  o u r  r e f e r e n c e  t o  t h i s  p r o v i s io n ,  w e  d o  
n o t  in te n d   to  im p ly  th a t  s t r ik e s  a r e  la w fu l  o r  u n law fu l ;  i t  is  m ad e  
so le ly   in  the  con text  of  our  d iscussion  of  continu ity . 



of service  fees.  12 It  has  not  called  for  forfeiture  of  nonmembers' 
s t a t u t o r y  r ig h t  t o  p a r t ic ip a t e  in  r e p r e s e n t a t io n   

e l e c t i o n s .  C e r t a in ly ,  t h a t  r i g h t  c a n n o t  b e  d e f e a t e d  b y  t h e   
a c t io n  o f  cow o rk e rs  s im p ly  b e ca u se  th e y  h a v e  ch o se n  to  b e com e   
m em bers  o f  th e  in cum b en t  rep re sen ta t iv e . 

F u r th e r ,  w e  d o  n o t  c o n s id e r  i t  a p p r o p r ia t e  th a t  a  q u e s t io n   
o f  c e r t i f i c a t i o n  b e  r e s o l v e d  t h r o u g h  e l e c t io n s  c o n d u c t e d  
b y   p a r t i e s  t o  t h e  p r o c e e d i n g s  a n d  p a r t i c u l a r l y  b y  t h o s e  
w i t h  s o   d i r e c t  a n d  v i t a l  a n  i n t e r e s t  i n  t h e  o u t c o m e  a s  i s  
th e  ca se   h e re . T h e  co n d u c t  o f  an  e le c t io n  to  d e te rm in e  
w h ich   o rg a n iz a t io n ,  i f  a n y ,  sh a ll  r e p re s e n t  th e  em p lo y e e s  in  
a n   e s ta b lish e d  b a rg a in in g  u n it  is  re se rv e d  e x c lu s iv e ly  to  th e  
Board.13  

T h e  D is t r i c t  a l s o  c o n t e n d s  t h a t  t h e  e f f e c t  o f  t h e  p r o v is io n   
p e rm i t t in g  a n y  c h a p t e r  t o  " o p t  o u t "  o f  i t s  r e la t io n s h ip  t o  T U   
w a s  m is r e p r e s e n te d  t o  t h e  v o te r s ,  th u s  in v a l id a t in g  t h e   
e le c t io n  r e s u l t s .1 4  W e  f in d  t h e  D is t r i c t  w it h o u t  s t a n d in g  t o  

1 2 E E R A  su b se c t io n s  3 5 4 0 .1 (h )  an d  3 5 4 0 .1 ( i)  an d  se c t io n   
3 5 4 6 .  S e e  a ls o  K in g  C i t y  J o in t  U n io n  H ig h  S c h o o l  D is t r i c t   
(3/3/82)  PERB  Decision  No. 197 . 

13EERA  subsec t ion  3541 .3 ( c )  and  sec t ion  3544 .7 .  

1 4 P e t i t io n e r s  c la im  th a t  th e  p r o v is io n  is  in t e n d e d  o n ly   
t o  p e rm i t  a  c h a p t e r  t o  w i t h d r a w  f r o m  i t s  r e la t io n s h ip  w i t h  
T U   a n d  th a t  th e  e x e r c is e  o f  th e  o p t io n  w o u ld  n o t  i t s e l f  e f fe c t   
c e r t i f i c a t io n .  T h e  A L J  w a s  c o n c e r n e d  t h a t  t h e  p r o v is io n  



r a is e  th is  is s u e .  In  C a li fo rn ia  S c h o o l  Em p lo y e e s  A s so c ia t io n   a n d  
i t s  S h a s t a  C o l l e g e  C h a p t e r  # 3 8 1  ( P a r i s o t )  ( 1 / 3 1 / 8 3 )  P E R B   
D e c is io n  N o .  2 8 0 ,  w e  d is t in g u is h e d  K im m e t t ,  s u p r a ,  fn .  5 ,  f r o m   
t h e  s i t u a t io n  in  w h ic h  t h e  o r g a n iz a t io n 's  in t e r n a l  o p e r a t io n s   
a rg u ab ly  im p in g ed  o n  a n  em p lo y e e 's  r ig h ts  g ran te d  b y  E E R A ,  
h o ld in g  th a t  in  s u c h  e v e n t  P E R B  w a s  o b lig a te d  to  a c c e p t   
ju r i s d ic t io n ,  B u t  t h e  r ig h t s  w e  r e f e r r e d  t o  w e r e  t h o s e  g r a n t e d   
t o  e m p lo y e e s  b y  s e c t io n  3 5 4 3  to  p a r t ic ip a t e  in  o r g a n iz a t io n a l   
a c t iv i t ie s  o f  t h e ir  o w n  c h o o s in g  f o r  p u r p o s e s  o f  r e p r e s e n ta t io n   
o r  t o  r e f r a in  f r o m  s o  d o in g .  T h e  e m p lo y e r ,  o f  c o u r s e ,  e n jo y s   
n o  s u c h  r i g h t .  N o r  m a y  i t  a c t  a s  t h e  s e l f - a p p o in t e d   
" p r o t e c t o r "  o f  t h o s e  e m p lo y e e  r ig h t s .  I n d e e d ,  t o  a t t e m p t  t o   
a c t  i n  t h a t  m a n n e r  m ig h t  w e l l  c o n s t i t u t e  a  v io la t io n  o f  i t s   
im p l ie d  d u t y  t o  r e f r a in  f r o m  t h o s e  a c t io n s  m a d e  u n la w fu l  
by   subsection  3543.5(d).15  

T h e  D is t r i c t s '  c o n t e n t io n  t h a t  t h e  c h a n g e s  i n  c e r t i f i c a t io n   
w o u ld ,  in  e f f e c t ,  c r e a t e  a  m u lt i - e m p lo y e r  b a r g a in in g  u n i t  i s  
c a r r ie s  t h e  p o t e n t ia l  f o r  c o n fu s io n  a s  t o  b a r g a in in g  r ig h t s  a n d   
o b l ig a t io n s  in  th e  e v e n t  o f  i t s  im p lem e n ta t io n  a n d  s o  m u d d ie s   
t h e  c o n c e p t  o f  e x c lu s iv i t y  a s  t o  b e  in c o m p a t ib le  w ith  E E R A 's   
princip les. 

15Subsection  3543 .5(d)  reads: 
I t  s h a l l  b e  u n la w fu l  f o r  a  p u b l i c  s c h o o l  
employer to:  . . 
. . . . . . . . . . . . . . . . . . .  D om in a te  o r  in te r fe re  w ith  
th e  fo rm ation  o f   adm in istra tion  o f  any  em p loyee  
o rg a n iz a t io n ,   o r  c o n tr ib u te  f in a n c ia l  o r  o th e r  
support to  it, or in  any way encourage  employees 
to   jo in  an y  o rg an iza t io n  in  p re fe ren ce  to   
another. 



s im p ly  n o t  s u p p o r t e d  b y  t h e  r e c o r d .  T U  d e n ie s  t h a t  i t  in t e n d s   
s u c h  a  r e s u l t ,  b u t  i t  i s  n o t  n e c e s s a r y  t o  a c c e p t  i t s  t e s t im o n y   
a s  c o n c lu s iv e .  T h e  p e t i t io n s  s e e k  s e p a r a t e  c e r t i f i c a t io n  o f  T U   
in  e a ch  u n it . H ow  TU  w ou ld  co n d u c t  its e lf  it  th e  p e t it io n s   w ere  
g r a n t e d  i s  a  m a t t e r  o f  i t s  c o m p l i a n c e  w i t h  t h e  g o o d - f a i t h   
r e sp o n s ib ilit ie s  im p o se d  b y  su b s e c t io n  3 5 4 3 .6 (c ) .  

T h e  D is t r i c t s ;  a r g u m e n t  t h a t  a n y  c h a p t e r  m a y  d o m in a t e  
t h e   o t h e r s  t h r o u g h  T U  i s  s p e c u l a t i v e  a n d  a t t e m p t s  t o  
a d d r e s s  th e   le g a l i ty  o f  T U 's  fu tu r e  n e g o t ia t in g  p r a c t ic e  r a th e r  
than  its   legal right to  act in  that capacity. 

T h e  D is t r ic t s '  e x c e p t io n s  t o  t h e  in -h o u s e  e le c t io n  w h ic h   
h a v e  n o t  b e e n  s p e c if ic a l ly  a d d r e s s e d  a r e  m o o te d  s in c e  b y  o u r   
O rd e r  w e  v a c a te  th e  A L J 's  p r o p o s e d  d e c is io n  in  i t s  e n t ir e ty .  

B e c a u s e  w e  f in d  t h a t  t h e  p e t i t io n s  h e r e  s e e k  t h e  t r a n s fe r   
o f  c e r t i f i c a t io n s  t o  a  d i f f e r e n t  o r g a n iz a t io n  a n d  b e c a u s e   
n onm em be rs , a s  w e ll  a s  ch ap te r  m em be rs , h av e  n o t  h ad  th e   
o p p o r tu n ity  to  v o te  in  a  P E R B -c o n d u c te d  r e p r e s e n ta t io n  e le c t io n   
a s  i s  t h e i r  r i g h t ,  w e  d e c l i n e  t o  c e r t i f y  T U  a s  t h e  e x c lu s i v e   
re p re s e n ta t iv e  o f  em p lo y e e s  in  a n y  o f  th e  D is tr ic ts  m ad e  p a r ty   to  
th e se  p ro c e e d in g s .  B e ca u se  th e  p e t it io n s  b e fo r e  u s  r e q u e s t   d ir e c t  
c e r t i f i c a t io n  o f  T e a c h e r s  U n i t e d  U n is e r v  U n i t ,  C T A / N E A ,   a n d  
fa i l  to  re q u e s t  th a t  P E R B  co n d u c t  re p re se n ta t io n  e le c t io n s   am on g  
th e  v a r io u s  u n it  em p lo y e e s ,  w e  d ism is s  th em ,  b u t  w ith   le a v e  
t o  a m e n d  i n  a c c o r d a n c e  w i t h  o u t  f i n d in g s  a n d  c o n c lu s io n s .  



ORDER 
U pon  th e  fo rego in g  D ec is io n  and  th e  en tire  re co rd  in  th is   ca se , 

th e  p e t it io n s  f i le d  in  C a s e  N o s .  L A -A C -6  (L A -R -1 5 9 ) ;   L A -A C -7  
(LA -R -160 );  LA -CA -8  (LA -R -199 );  LA -AC -9  (LA -R -110 );  and   LA -A C -10  
( L A - R - 9 4 A )  a r e  h e r e b y  D I S M I S S E D ,  w i t h  l e a v e  t o  a m e n d .  
M em b e r s  Ja e g e r  a n d  M o rg e n s te rn  jo in e d  in  th is  D e c is io n .  





STATE OF CALIFORNIA   
PUBLIC EMPLOYMENT RELATIONS BOARD 

ANAHEIM  CITY  SCHOOL  DISTRICT, 
Employer,  

and  
ANAHEIM ELEMENTARY EDUCATION ASSN.,  
CTA/NEA

,  Employee  Organization ,  
and  

TEACHERS UNITED UNISERV UNIT/CTA/NEA,  
Em p loyee  Organ iza tion . 

Case  No . LA -R -159  
AC-6 

CENTRALIA  SCHOOL DISTRICT,  
Employer,  

and  
CENTRALIA  EDUCATION  ASSN., CTA/NEA,  

Em p loyee  Organ iza tion ,  
and  

TEACHERS UNITED UNISERV UNIT/CTA/NEA,  
Employee  Organization .

Case  No . LA -R -159  
AC-7 

MAGNOLIA SCHOOL DISTRICT,  
Employer,  

and  
MAGNOLIA  EDUCATOR'S ASSN., CTA/NEA,  

Em p loyee  Organ iza tion ,  
and  

TEACHERS UNITED UNISERV UNIT/CTA/NEA,  
Em p loyee  Organ iza tion . 

Case  No . LA -R -160  
AC-8 





SAVANNA SCHOOL DISTRICT,  
Employer,  

and  
SAVANNA DISTRICT TEACHERS ASSN., CTA/NEA,  Employee 

O rgan iza tion ,  
and  

TEACHERS UNITED UNISERV UNIT/CTA/NEA,  
Employee  Organization .

Case  No . LA -R -110  
AC-9 

ANAHEIM  UNION  HIGH  SCHOOL DISTRICT,  
Employer,  

and  
ANAHEIM  SECONDARY  TEACHERS  ASSN., INC.,  
CTA/NEA

,  Employee  Organization ,  
and  

TEACHERS UNITED UNISERV UNIT/CTA/NEA,  
Em p loyee  Organ iza tion . 

Case  No . LA -R -94A  
AC-10 

PROPOSED DECISION 
ON  PETITION  FOR 
TRANSFER OF 
JURISDICTION  

(5/24/82) 

A p p e a ra n c e s :  A .  E u g e n e  H u g u e n in ,  A tto rn e y  a t  L aw ,  fo r  A n a h e im   
E lem en ta ry  E d u ca t io n  A sso c ia t io n ,  C T A /N E A , C en tra lia  E d u ca t io n   
A sso c ia t io n , C T A /N EA , M agn o lia  E d u ca to r 's  A sso c ia t io n , C T A /N EA ,  
Sav an n a  D is tr ic t  T ea ch e rs  A sso c ia t io n , CTA /N EA , A n ah e im   
S e c o n d a ry  T e a ch e r s  A sso c ia t io n ,  In c ., C T A /N E A , a n d  T e a ch e rs   
U n ite d  U n iS e r v  U n it ,  C T A /N E A ;  S te v e n  J .  A n d e ls o n ,  A t to rn e y  a t   
L aw , A tk in so n ,  A n d e ls o n ,  L o y a ,  R u u d  a n d  R om o  fo r  C e n tr a lia ,   
M a g n o l ia  a n d  S a v a n n a  S c h o o l  D is t r i c t s ;  D a v id  G .  M il le r ,  E s q .,   
fo r  A n ah e im  C ity  S ch o o l  D is tr ic t ;  a n d  K y le  D . B row n ,  A tto rn e y   a t  
L a w ,  H i l l ,  F a r r e r  &  B u r r i l l  f o r  A n a h e im  U n io n  H ig h  S c h o o l   
D istr ic t . 
B e fo r e ,  G a r y  M .  G a l le r y ,  A dm in is t r a t iv e  L aw  Ju d g e .  



PROCEDURAL HISTORY 
T h is  c a s e  e x a m in e s  p e t i t io n s  f o r  " t r a n s f e r  o f  ju r i s d ic t io n "   

b y  f iv e  s e p a r a te  e x c lu s iv e  r e p r e s e n ta t iv e s  r e q u e s t in g   
c e r t i f ic a t io n  o f  T e a ch e r s  U n ite d  U n is e rv  U n it/ C T A /N E A   
( h e r e a ft e r  T e a c h e r s  U n ite d )  a s  th e  n ew  e x c lu s iv e  r e p r e s e n ta t iv e   
i n  t h e  f i v e  r e s p e c t i v e  s c h o o l  d i s t r i c t s .  

O v e r  t h e  s ig n a tu r e s  o f  e a c h  o f  t h e  f iv e  c h a p t e r  p r e s id e n t s   
a n d  W il l ia m  H a r ju ,  e x e c u t iv e  d ir e c to r  o f  T e a c h e r s  U n it e d ,  f iv e   
s e p a r a t e  r e q u e s t s  f o r  t r a n s fe r  o f  ju r i s d ic t io n  t o  T e a c h e r s   
U n ite d  w e r e  f i le d  in  M a r ch  o f  1 9 8 1  w ith  th e  L o s  A n g e le s   
R e g io n a l  O f f i c e .  P u r s u a n t  t o  P E R B  r e g u la t io n s  n o t ic e  o f  t h e   
p e t i t i o n s  w e r e  g i v e n  t o  t h e  r e s p e c t i v e  e m p lo y e r  D i s t r i c t s  
w h o   in  tu rn  f i le d  s u n d ry  o b je c t io n s  to  th e  p e t it io n s .  S e t t lem e n t   
co n fe ren ce s  w ere  h e ld  on  Ju n e  3  an d  1 2 , 1 98 1  w ith o u t  su cce ss .  A  
f o rm a l  h e a r in g  w a s  c o n d u c t e d  o n  O c to b e r  5 ,  6 ,  7 ,  a n d   
N o v em b e r  6 ,  1 9 8 1 .  F i l in g  o f  p o s t -h e a r in g  b r ie fs  w a s  c o m p le te d   
F e b ru a r y  4 ,  9 8 2  a n d  th e  m a tte r  s to o d  s u bm it te d .  

FINDINGS OF  FACT  
E a c h  o f  t h e  f i v e  s c h o o l  d is t r i c t s  i s  a n  e m p lo y e r  w it h in  t h e   

m ean in g  o f  th e  E d u ca tio n a l  Em p lo ym en t  R e la t io n s  A c t1   
( h e r e a f t e r  E E R A ) .  A t  a l l  t im e s  r e le v a n t  t h e r e t o ,  t h e  f iv e  lo c a l  

1 G o v e rn m e n t  C o d e  s e c t io n  3 5 4 0  e t  s e q .  A ll  r e fe r e n c e s  a r e   
to  th e  G ov e rnm en t  C od e  u n le ss  o th e rw ise  n o ted . 



chapters Anaheim Elementary Education Association, CTA/NEA  

(hereafter AEEA); Centralia Education Association CTA/NEA  

(hereafter CEA); Magnolia Educator's Association, CTA/NEA  

(hereafter MEA); Savanna District Teachers Association, CTA/NEA  

(hereafter SDTA); and Anaheim Secondary Teachers Association,  

CTA/ NEA (hereafter ASTA) have been and are employee  

organizations  w ith in  the m eaning of  EERA. S ince  1976,  each  has  

b e e n  re c o g n iz e d  a s  th e  e x c lu s iv e  re p re s e n ta t iv e  o f  c e r t i f i ca te d   

em p loyees  a t  ea ch  o f  th e  f ive  d is tr ic ts .2  

Each of  the  Chapters  have co l lective  bargaining agreements  

w i t h  th e  re s p e c t iv e  e m p lo y e rs .3  A l l  c o n tr a c ts  re c o g n iz e  th e   

lo ca l  ch apter  as  th e  exc lu s ive  represen ta t ive  o f  u n it  m em bers .  

A l l  o f  th e  D istr ic ts ,  save  for  A n ah e im  U n ion  H igh  S ch oo l   

D is t r ic t ,  a re  e lem en ta ry  d is tr ic ts  (k in d erg a r ten  th rou gh  s ix th   

grade)  and  vary  in  s ize ,  nu m ber  o f  sch oo ls  and  s tu dents .   

Anaheim City  has 21 schools  and 11,400 students ;  Centralia  has  

ten  s ch oo ls  ( tw o  c losed )  w ith  a n  a vera ge  d a i ly  a t ten d a n ce  o f   

3809 ;  M agnolia  has  n ine  schools  (one  c lose)  w ith  an  ADA of  

2 A l l  th e  a ssoc ia t ion s  w ere  vo lu n tar i ly  recogn ized  by  th e   
respec t iv e  em p loy er  s ch oo l  d is tr i c ts  a t  d i f fe ren t  t im es  in  1 9 7 6 .  

3The contract history is:  

Anaheim Union High School District ;  1978-1981, four 1-year  
contracts ;  1981-1984  (three-year  contract ) ;  Anaheim  City   
S c h o o ls  D is tr ic t ,  1 9 7 6 -1 9 8 1 ,  f iv e  1 -y ea r  con tra c ts ;  1 9 8 1 -1 9 8 4   
(3  y e a r  co n tra c t )  C e n tra l ia  S ch o o l  D is t r ic t ,  1 9 7 6 -1 9 8 0 ,  fo u r   
1 -yea r  contracts ;  1980 -1983  ( three -year  contract ) ;  M agno l ia ,   
1976 -1981 ,  f ive  1 -year  contracts ,  1981 -1984  ( three -year   
contract ) ;  Savann a,  1976 -1981 ,  1 -year  (1976 -77 ) ,  3  year   
1977-1980, 1 year 1980-1981. 



1733  students .  the  Anaheim  Union High School  Distr ict  has  

e i g h t  h i g h  s c h o o l s  ( 9 -1 2 ) ,  e i g h t  ju n i o r  h i g h  s c h o o l s  ( 7 - 9 ) ,  a   

cont in u a t ion  h igh  s ch oo l  an d  a  spec ia l  edu ca t ion  h igh  s ch oo l .   

Its  current enrollment is  approximately  24,173 students. 

T h e  ch a p ters  a re  s im i la r  in  o rga n iza t ion a l  s t ru ctu re  in   

th a t  th e  b a s ic  g ov ern a n ce  b od y  con s is ts  o f  a  r ep resen ta t iv e   

c o u n c i l  ( o r  A s s e m b ly )  m a d e  u p  o f  m e m b e r s  o f  th e  b o a rd  

o f   d ire c to rs  (o r  ex ecu t iv e  b oa rd )  a n d  rep resen ta t iv es  f r om  ea ch  

o f   th e  b u i ld in g  s i t e s  w ith in  th e  d is tr ic t .  T h e  b o a rd  o f  d ire c to rs   

( o r  e x e c u t iv e  b o a r d )  i s  m a d e  u p  o f  th e  o f f i c e r s  (p r e s id e n t ,   

v i c e  p r e s id e n t ,  s e c r e ta r y  a n d  t r e a s u r e r )  p lu s  d ir e c to r s  a t   

l a r g e  a n d /o r  th e  C T A  s ta te  r e p r e s e n ta t iv e .  th e  o f f i c e r s  a n d   

s ta te  represen ta t iv es  a re  e le c ted  a t  la rg e  w ith in  ea ch  ch a pter   

w h i le  th e  b u i ld in g  o r  fa cu l ty  re p re se n ta t iv e s  a re  ch o se n  a t  th e   

building level. 

W h i le  th e  ch apter  by law s  vary  in  con ten t  and  deta i l ,  th ey   

d o ,  in  a d d i t i o n  t o  p r o v id in g  t h e  f o r e g o in g ,  p r o v id e  f o r   

negotiating committee or bargaining team member appointment  

w ith  ra t i f i c a t io n  b y  th e  e x e c u t iv e  b o a r d  o r  th e  re p r e se n ta t iv e   

c ou n c i l .  A  g r ie v a n ce  c o m m itte e  i s  a lso  p r o v id e d  w ith  s im i la r   

appointment provisions. 

E a ch  o f  th e  ch a p te rs  h a s ,  a t  a l l  t im e s  m a te r ia l  h e r e to ,   

been  a f f i l ia ted  w ith  th e  C a l i fo rn ia  T ea ch ers  A ssoc ia t ion   

(hereafter CTA) and the National Education Association  

(hereafter NEA).  The chapters,  CTA and NEA each set their  



respec t ive  du es .  P a y  w a rran t  dedu ct ion s  are  fo rw arded  d irec t ly   

to  CTA who in  turn d istr ibutes to  NEA and the chapters  their   

entitlements. 

Sometime prior to  1973, ASTA established a  Uniserv unit   

w ithin  the  chapter .4  In  1973 ,  W il l iam  H arju  becam e execut ive   

d ir e c to r  o f  th e  A S T A  U n iS erv  u n it .  In  1 9 7 4 ,  a  U n iserv  u n it ,   

ca l led  tu ca m s,5  represen t in g  th e  a ssoc ia t ion s  a t  th e   

Centralia,  Anaheim, Magnolia, and Savanna School Districts was  

fo rm ed .  C h ar len e  E va n s  served  as  execu t ive  d irec tor  o f   

TUCAMS. ASTA and TUCAMS began to share office space. 

Services rendered by Harju and Evans were bargaining  

assistance,  developing and implementing training programs,  

deve lop in g  a n d  a ss is t in g  im p lem en ta t ion  o f  p o l i t i ca l  a c t ion ,   

p u b l i c  r e la t ion s ,  g r iev a n ce  t ra in in g  a n d  p rocess in g  (b o th   

informal and formal) ,  and lobbying act iv ity .  

From 1974 forward there was a progression of  coordinated  

act iv ity  betw een  the  representat ives  o f  ASTA  and  TU C AM S, 

in   part,  s im ply  because of  the  sharing  of  o f f ices .  There  cam e to  

4 U n iserv  i s  a  p ro je c t  im p lem en ted  in  1 9 7 0  b y  N E A  
to   provide assistance to  local  chapters  in  matters  of   
em ployer-em ployee  re la t ion s .  C h apters  or  groups  o f  ch apters   
having 1200 or more members may obtain financial assistance  
from  both  the  N EA  and  the  CTA to  support  the  cost  o f  s ta f f .   
U n d e r  th e  p ro je c t ,  th e  s ta f f  p e rso n  c o u ld  b e  a ss ig n e d  u p  t o   
20 days for NA or CTA assignments. 

5An acronym for Teachers United, Centralia, Anaheim,  
Magnolia and Savanna. 



b e  jo in t  t ra in in g  se ss io n s  o f  th o se  p e rso n s  w h o  w e re  g o in g  to   

serve on  chapter  negotiating teams, and of  persons who were  

going to do grievances. 

Pr ior  to  1978,  each chapter  bargain ing  team  m et separately   

and worked independent  o f  one another .6  They developed their   

ow n  su rveys ,  h e ld  h ear in gs ,  deve loped  th e ir  ow n  in it ia l   

p roposa ls  and  cou nterproposa ls .  A fter  th e  negot ia t ing  team  had   

deve loped  th e  proposa l  i t  w ou ld  go  to  th e  represen ta t ive   

c o u n c i l  o r  th e  e x e cu t iv e  b o a rd  fo r  a p p ro v a l  b e fo re  b e in g   

subm itted  to  the  em ployer school  d istr ict .  

As  noted  ear lier ,  in  1976,  ASTA becam e the exc lusive   

representat ive  o f  the  A naheim  U nion  H igh  Schoo l  D istr ic t .  The   

loca l  chapters ,  CEA, AEEA, M EA and SDTA l ikewise  becam e 

the  exclusive representative in  their  respective districts  that   

same year . TUCAM S, however,  continued to  exist  as  a  uniserv   

unit for the four chapters.  

6A t  each  chapter  leve l ,  an nu al  negot ia t ing  sess ions   
commenced with the selection of  the members of  the negotiating  
team. In  September or  October team members would be identified  
and orientation  would take place.  In  November,  December,  and  
J a n u a ry  th e  team  w ou ld  con du ct  su rveys  an d  h o ld  h ear in gs  
to   obta in  inpu t  on  issu es  o f  con cern .  T h e  resu lts  o f  th e  survey   
w ou ld  be  tabulated .  In  January  and  F ebruary ,  the  dra ft ing   
phase  would  take  p lace .  H arju  dra fted  proposals  for  ASTA and  
Evans drafted  the proposals  for  each e lem entary chapter .   
B ecau se  th ere  w a s  a n d  is  a  t im e  la g  in  th e  t im e  o f  a c tu a l   
n e g o t ia t i o n s  a f t e r  t h e  in i t ia l  p r o p o s a l  i s  a d v a n c e d ,  th e   
chapters undertook a second survey which summarized the  
p roposa ls  and  a ttem pted  to  get  pr ior ity  pre ferences  from  the   
teach ers  to  g ive  d irect ion  to  the  barga in ing  team  m em bers  as  to   
the  im portance  o f  the  issues .  



Early in 1978, the ASTA and TUCAMS boards established 

a   jo in t  com m ittee  to  s tu dy  s ta f f  recom m endat ion  for  a  m erger  

o f   th e  tw o  U n is e r v  u n it s .  B y la w s  w e r e  fo rm u la te d  a n d  

w ere   approved  by  the  respect ive  boards .  In  the  spr ing  

the  representative councils  in each of the chapters voted on and  

approved the proposed merger.7 Chapter members did not vote  

on  the  m erger .  A s  a  resu lt  o f  the  m erger ,  bo th  A ST A  (U n iserv )   

and TUCAMS were replaced by Teachers United, and ceased 

to  exist as Uniserv units.8 Both CTA and NEA were notified and  

the annual  contracts  between those  respect ive  bodies  were   

changed to reflect the new Uniserv unit.  

7Stated as purposes in the bylaws of the TU were: 

a .  S p e c i f i c  t o  p r o v i d e  s t a f f  a n d  r e l a t e d   
o f f i c e  s e r v i c e s  f o r  t h e  b e n e f i t  o f  t h e   
member associations in conjunction with  
Cali fornia  Teachers Assciation and the  
National Education Association. 

b .  General  to  prom ote  the  advancem ent o f   
ed u cat ion ;  to  fu rther  th e  edu cat iona l   
in terests  o f  th e  m em b er  a ssoc ia t ion ;  to   
secure and maintain for the teaching  
p r o fe s s i o n  in  p u b l i c  s c h o o l s  i t s  t r u e   
rank among the professional o f  the  State   
o f  C a l i fo r n ia ;  a n d  to  fu r n is h  a   
p r a c t i c a l  b a s is  f o r  t h e  u n i te d  a c t io n   
devoted  to  th e  cau se  o f  edu cat ion  w ith in   
th e  pu b l ic  s ch oo l  d is tr ic ts  em ploy in g   
teachers represented by the member  
association. 

8ASTA continued as the exclusive  representative  at  the   
Anaheim Union High School District. 



As with its  predecessors,  membership in  Teachers United  

(h erea fter  TU ) w as  l im ited  to  assoc ia t ions ,  not  ind iv iduals .  

The TU board had one governance structure. Each  

part ic ipat in g  chapter  h ad  represen tat ives  on  the  board ,  w ith   

ASTA having four votes, AEEA two votes and the remaining three  

chapters  ea ch  h av in g  on e  vo te .9  T h e  a l lo ca t ion  w as   

pred icated  on  num bers  o f  m em bers .10  H arju  reported  to  th is   

board .  In  th e  su m m er o f  1978 ,  S h aron  S cott  w as  h ired  to  take   

th e  p la ce  o f  E v a n s  w h o  h a d  re t ired .  T h e  tw o  s ta f f  p erson s   

allocated themselves work among the several chapters.  

In  August  o f  1978 ,  the  TU  board  considered  sta ff   

recommendations that included consolidated efforts  on   

bargaining and grievance procedures. 

At  that t ime,  TU form ed a  bargaining council  composed of   

the 30 or 40 persons who were the bargaining team members of  

the  m em ber  chapters .  T h e  coun c i l  se lec ted  its  ow n  cha irperson ,   

developed  approaches  to  co l lect  in form ation  and  data  and   

u n d ertook  th e  tra d it ion a l  su rvey  to  deve lop  proposa ls  for   

su bm iss ion  to  the  D istr icts .11  The  barga in ing  counci l  

9Los Alamitos jointed TU in 1979. 

10Dues to TU were set  by the TU Board subject to  approval  
by the chapter representative councils .  

11Two of  the questions  in  the 1978 survey conducted by  
the TU Bargain ing  Council  addressed  teachers '  posit ion  on  a   
s ingle  bargain ing  agent  and  w ithhold ing  sett lem ent on  str ik ing   
in  su pport  o f  teach ers  o f  a n oth er  d is tr ic t .  



dra fted  a  com m on  p rop osa l  th a t  w as  p u t  on  th e  tab le  in  a l l  f ive   

d i s t r i c t s .  T h a t  y e a r  a n d  in  1 9 7 9  t h e y  h e l d  j o in t  m e e t in g   

f o l l o w e d  b y  c h a p t e r  c a u c u s e s  t o  d i s c u s s  i s s u e s  t h a t  m ig h t  

b e   p a r t icu la r  t o  th e ir  d is t r i c t .  H a r ju  d r a f t e d  a n  in i t ia l   

proposa l  in  January  and then  in  late  January  or  early  February   

the  barga in ing  council  m et as  a  de l iberative  body  and  approved   

i t .  T h e r e a f te r ,  th e  ch a p te rs '  t e a m s  r e ce iv e d  a n d  m a d e  se p a r a te   

a d ju s tm e n ts  to  th e  p r o p o s a ls  t o  f i t  th e ir  c i r c u m s ta n c e s .  T h e   

p roposa ls  w ere  then  subm itted  to  each  o f  the  representat ive   

c ou n c i ls  fo r  a p p r o v a l  a n d  th e n  o n  to  th e  r e sp e c t iv e  s c h o o l   

d i s t r i c t  f o r  b a r g a in in g .  B a r g a in in g  t o o k  p la c e  w i th  t h e   

chapter team members and, of course, Harju or Scott.  

There was also formed in 1978 a TU grievance committee with  

r ep resen ta t iv e s  f r o m  e a c h  o f  th e  c h a p te r s .  A l th o u g h ,  sa id   

H a r ju ,  th is  c om m it tee  w a s  a n  " in te rn a l  c om m ittee "  i t s  c rea t ion   

ca u se d  th e  ch a p te r  g r ie v a n ce  co m m itte e s ,  e x ce p t  fo r  M a g n o l ia ,  

t o   c e a s e  t o  e x is t .1 2  A t  n o  t im e  p r io r  t o  1 9 8 1  d id  a  m e m b e r  

o f   th e  T U  gr ievan ce  com m ittee  p rocess  a  g r ieva n ce  ou ts id e  o f  

i ts   own d istr ict .  H arju  d id  not  te l l  the  d istr icts  when  he  was   

p rocess ing  a  gr ievance  that  i t  w as  be ing  processed  by  the  TU   

grievance  com m ittee  as  opposed  to  the  loca l  gr ievance   

c o m m it t e e .  H e  te s t i f i e d ,  h o w e v e r ,  th a t  t h e  s t a f f  s to p p e d  

12No chapter, however, amended its bylaws to eliminate  
the designated grievance committees. 



referring to the old Uniserv units (ASTA and TUCAMS) and  

referred to  themselves as  TU staff  and used the new TU  

letterhead.13 

From the beginning of  meetings of  the TU Board, written  

materia l  supplied to  them emphasized the s ingle  bargaining  

agent approach. In  August  of  1978, Harju  recommended to  the  

B o a rd ,  a n d  th ey  a d op ted ,  a  1 9 7 8 -7 9  p rog ra m  th a t  h a d  a m on g  

its   goals  for col lective bargaining "to  experiment with a  variety  

o f  t e c h n iq u e s  d e s ig n e d  to  b u i ld  a  b a rg a in in g  c o m m itm e n t  

to   'T each ers  U nited '  as  a  un it ."  For  gr ievances ,  a  goa l  w as  "to   

deve lop  a  'ca dre '"  o f  25  teach ers  w h o  are  ca pa b le  o f  p rocess in g  

a  g r ie v a n c e  u p  t o  t h e  a r b i t r a t i o n  l e v e l  in  a n y  o f  t h e  f i v e   

d i s t r i c t s .  I n  A u g u s t  o f  1 9 7 9 ,  in  o u t l in in g  t h e  1 9 7 9 -8 0   

program, Harju reported to the TU Board that the Teachers  

United Bargaining Council and Grievance Committee would  

continue "with a strong emphasis  that the members of  Teachers  

United move to  the s ingle  Agent bargaining approach."  

In early September 1980, Harju presented to the TU Board  

the "Teachers United Uniserv Unit 1980-81 Teachers United  

B arga in ing  Pro jec t . "  I t  w as  th en  adopted  by  th e  B oard  an d   

presented  to  the  chapter  representat ive  counci ls  in  October  

13Sharon Scott left employment of TU in September of 1980  
a n d  H a r ju  t o o k  o v e r  th e  p r o c e s s in g  o f  g r ie v a n c e s  in  a l l  s ix  o f   
the member chapters. 



where it got approval by a voice vote. (Los Alamitos did not  approve of the project.) The project was then presented to the  building representatives at their October 1980 leadership  conference. In written form, the project described that the TU  bylaws would be rewritten so that TU would take charge of the  bargaining process for all six chapters. TU's stated purposes  would be amended to include reference to acquiring and  maintaining the collective bargaining and contract  administration rights in each district; provide for individual  membership in TU; provide for future bylaws amendment by the TU  representative council rather than the representative council  of member associations; the establishment of a representative  council (one representative from each building plus one for  each 25 or more members), and executive board (four officers  elected at large plus presidents of each of the member  associations). There would be a collective bargaining  committee (three persons from each chapter), and bargaining  team (two permanent teachers, the executive director  (nonvoting) and three teachers from and selected by each  chapter to serve only on the team for negotiations with the  respective employer. The bylaws would provide for the  establishment of or adoption of goals and minimum settlement  standards for all contracts by the representative council;  impowering the bargaining committee to monitor and approve all  tentative agreements and provide that no tentative agreement 



m ight  be  reached that fa i led  to  meet  the  goals  or  m inim um   

standards unless approved by the bargaining committee.  

Approval of  tentative agreements by the bargaining committee  

would be required before submission to the chapter membership  

f o r  r a t i f i c a t i o n .  C o n t r a c t  a d m in is t r a t io n  w o u ld  b e  t h e   

r e sp o n s ib i l i ty  o f  a  T U  g r ie v a n c e  c o m m it te e .  P r o v is io n s  fo r   

w ithh o ld ing  o f  serv ices  e ither  by  a  chapter  or  by  the  m em ber   

associations throughout TU would be included.14 

The  pro ject  docum ent further  descr ibed  what lega l  process   

w o u ld  b e  e n ta i le d  ( re q u e s t  fo r  v o lu n ta ry  re co g n it io n ,  u n it   

m odif icat ion  pet it ion )  and addit ional m ater ia l  on  a  m em bership   

education campaign. 

T ea ch e rs  w e re  f i r s t  e x p o se d  to  th e  p ro je c t  fo l lo w in g  th e   

O ctob er  lea d ersh ip  con fe ren ce  in  1 9 8 0 .  M a ter ia ls  w ere  g iv en  to   

th e  bu i ld in g  represen ta t ives  a t  the  con feren ce  w ith   

instruct ions  to  have  m eet ings  w ith  and  d is tr ibu te  th e  m ater ia l   

t o  t e a ch e r s  a n d  to  g e t  th e ir  in p u t  o n  th e  b a r g a in in g  p r o je c t .   

The  m ateria ls  included  a  cover  letter  dated  N ovem ber 1 ,  1980 ,  

to  a l l  teachers  and a  pam phlet  which  described  the Teachers   

U n i te d  B a r g a in in g  P r o je c t .  T h e  c o v e r  l e t t e r  e x to l le d  th e   

ben e f i t  o f  th e  T ea ch ers  U n ited  coord in a ted  b a rga in in g  e f fo r t  in   

obtaining higher salary settlement for  1980-81 in Orange 

14There  prov is ions  on  w ithhold ing  o f  serv ices  w ere  as  are   
s e t  f o r th  in  t h e  b y la w s  a s  a d o p te d  s e e  p a g e  3 0 ,  in f r a .



C ou n ty ,  e x p la in e d  a  t im e l in e  fo r  te a ch e rs '  c o n s id e ra t io n  o f  th e   

p roposed  barga in in g  pro ject  in c lud ing  dra ft ing  o f  by law s ,   

meetings with  teachers,  and  e lection  for  amendment of  bylaws to   

achieve the project.15 

T h e  p a m p h le t  c o n ta in e d  th e  fo l lo w in g :  i t  b e g a n  w ith  a n   

introduction  stat ing :  

INTRODUCTION 

The Teachers United Bargaining Project,   
w h ich  w i l l  b e  v o te d  u p o n  b y  a l l  o f  th e   
m e m b ers  in  a l l  o f  th e  s ix  ch a p ters  in   
February, 1981, contains three major  
e le m e n ts  a s  se t  fo r th  b e low .  D u r in g  th e   
n ext  severa l  w eeks ,  you  are  urged  to  d iscuss   
t h e  p r o j e c t ,  c r i t i c i z e  t h e  p r o j e c t ,  a n d   
s u g g e s t  c h a n g e s  t o  t h e  p r o j e c t .  A  f in a l   
d ra f t  w i l l  be  p resen ted  to  you  in  J an u a ry ,   
1 9 8 1  fo r  c o n s id e r a t io n  p r io r  to  th e  a c tu a l   
e lect ion  in  February.  

The pamphlet described the governance structure of  the  

p r o p o s e d  o r g a n iz a t i o n  (a s  d e s c r ib e d  b e fo r e ) .  I t  fu r t h e r   

described  the Bargaining Com mittee  and its  duties ,  and the  

bargain ing  team . The pam phlet  went on  to  describe  "goa ls  and   

settlement standards" adopted  by the TU representative  council   

based upon the surveys taken and provided that when any of the  

s ix  chapters  w ere  c lose  to  sett lem ent,  the  barga in ing  com m ittee   

would  convene to  review the tentative  agreem ent to  insure  it  

15 Noted was the timing for meetings to  be held  
January  5  -  February  15  in  a l l  69  bu i ld ings  w ith in  Teachers   
United -  questions answered, materials  reviewed, and Bylaws  
e le c t ion s  to  b e  h e ld  on  th e  a d opt in g  o f  th e  T ea ch ers  U n ited   
Bargaining Project between February 15 -  February 28. 



m et the  sett lem ent standards.  Approval  o f  the  com m ittee  would   

be  required  before  the  tentative  agreem ent could  be  subm itted   

to  th e  m em bersh ip  for  rat i f ica t ion .  

The pamphlet described a concept "Chapter Option" and  

stated: 

U nder  the project ,  a  chapter  would  be   
p erm it te d ,  o n  a n  a n n u a l  b a s is ,  t o  " o p t "  in   
and  out  o f  th e  barga in in g  aspects  o f  th e  new   
Teachers  U nited  s tructu re .  A  ch apter  opt in g   
out  o f  the  Barga in ing  aspects  wou ld  rece ive   
o th er  serv ices  an d  w ou ld  part ic ipa te  in   
o th er  p rogram s,  in  accordance  w ith  po l ic ies   
adopted by the Teachers United 
Representative Council. 

F in a l ly ,  th e  p a m p h le t  s t  fo r th  th e  fo l lo w in g :  

l e g a l  b a r g a i n i n g  a g e n t  s t a t u s  

•  W hen the Bylaws are  approved  in   
F e b r u a r y ,  t h e  n e x t  s t e p  w i l l  b e  t o  f i l e   
appropriate  docum ents ,  f irst  w ith  the   
Schoo l  D istr ic ts  requ est ing  a  vo lun tary   
recognit ion  o f  Teachers  U nited  as  the   
b a rg a in in g  a g e n t .  I f  v o lu n ta r y   
recogn it ion  is  not  for th com in g ,   
appropriate documents would be filed  
with the Public Employment Relations  
Board—PERB. 

•  P E R B ,  u p o n  r e c e ip t  o f  t h e  p e t i t i o n ,   
conducts  an  invest igation  and ,  w ith in   
1 -2  m onths ,  issues  a  ru l ing  which  cou ld   
th en  b e  a ppea led  b y  th e  D is tr ic t  or  by   
the Association. 

•  B a rg a in in g ,  h ow ev er ,  cou ld  con t in u e   
under the revised Teachers United  
S t ru c t u r e ,  e v e n  w h i le  t h e  l i t ig a t io n  i s   
being pursued through the PERB process. 

H a r ju  s a id  th e  b u i ld in g  r e p r e s e n ta t iv e s  w e r e  e n c o u r a g e d  

to   ho ld  at  least  two m eetings  w ith  teaches  to  d istr ibute  the  



m a t e r ia l  a n d  d i s c u s s  t h e  p r o j e c t .  H e  t e s t i f i e d  t h a t  s o m e  o f   

th e  bu ild in g  represen ta t ives  had  to ld  h im  th ey  d id  h o ld  tw o   

meetings. 

An almost  weekly  publication  of  TU is  the Teachers United  

T o d a y .  M a i le d  in  p a c k e ts  t o  th e  b u i ld in g  r e p r e s e n ta t iv e s  a t   

e a c h  b u i ld in g  s i t e ,  t h e  n e w s le t t e r  i s  t h e r e a f t e r  p la c e d  in   

teachers '  m ai lboxes .  Pr ior  to  1980 ,  TU  w ou ld  pr int  and   

d istr ibute  to  each  chapter  their  own loca l  publicat ions .  In   the  

s u m m e r  o f  1 9 8 0 ,  t h e  p u b l i c a t i o n s  w e r e  c o n s o l i d a t e d  i n t o  t h e   

TU  Today w ith  every  fourth  ed it ion  conta in ing  loca l  chapter   

news as requested. 

N o t i c e  o f  l o c a l  e l e c t io n s  w e r e  g e n e r a l ly  p u b l i s h e d  in  th e   

l o c a l  n e w s le t t e r  in  t h e  f o r m  o f  e l e c t i o n  s c h e d u le s ,  u s u a l ly  in   

c on ju n ct ion  w ith  e le c t ion  o f  o f f ice rs  a n d  seek in g  n om in a t ion s   

th e r e fo r e .  I t  w a s  n o t  c u s t o m a r y  t o  p o s t  a  f o r m a l  n o t i c e  o f   

e lect ion  by  the  chapters .  

I n  a n  u n d a t e d ,  b u t  a p p a r e n t ly  t im e ly  t o  th e  m o n th  

o f   N ovem b er ,  1 9 8 0 ,  th e  T ea ch ers  U n ited  T od a y  re fe r red  to  th e  

TU's  activit ies with regard to the bargaining project.  While not  

r e fe rr in g  to  th e  con cept  o f  b a rga in in g  a gen t  ch a n ge ,  th e   

art ic le  d id  descr ibe  the  govern an ce  s tru cture  an d  barga in ing   

tea m  m a k e  u p  con tem p la ted  b y  th e  p ro je c t .  I t  re fe r red  to  th e   

pa m p h le t  b e in g  d is tr ib u ted  d escr ib in g  th e  p ro je c t  a n d  so l ic i ted   

teacher  input  on  the  pro ject .  A  D ecem ber  18 ,  1980  pub lica t ion  



o f  T eachers  U nited  Today  l is ted  areas  o f  concern  that  had  been   

obtained from teachers input.16 

A ls o  l i s t e d  w a s  a  t im e l in e  o n  th e  f in a l  c o n s id e r a t io n  o f   

the  bargaining project .  

January 1-15: TU Board discusses and adopts  
a  f in a l  v e r s io n  o f  th e  b a r g a in in g  p r o je c t .  

January  15  -  February  15 :  M ater ia ls   
distributed to  a ll  Teachers United members.   
B u i ld in g  m eet in gs  h e ld  to  d iscu ss  pro je c t ,   
and to answer teachers questions.  

16 Those concerns were:

Local  bargaining team  should  be  able  to   
con tro l  f low  o f  p rop osa ls /cou n terprop osa ls .  

Local  bargain ing team  should  be  sub ject  to   
recommendation/advice from TU bargaining  
committee ,  but  not control .  

Keep the representative council manageable  
in  s ize .  

O nly  d is tr ic ts  w h o  vo te  "yes"  on  u n it -w id e   
s tr ike  shou ld  part ic ipate .  

As  m uch protect ion  o f  " local  autonom y" as   
poss ib le  sh ou ld  b e  w r i t ten  in to  b y la w s .  

M ake  certa in  that  each  loca l 's  un ique  needs"   
can  be  m et  at  the  tab le .  

R a t i f i c a t io n  o f  t h i s  p r o je c t  s h o u ld  b e  b y   
secret  ba l lo t ,  w ith  on ly  m em bers  vot ing .  

P eop le  w h o  ru n  fo r  T U  o f f ice  n eed  to  ge t  ou t   
to  meet the members. They need to be known. 

C h a p ters  sh ou ld  b e  a b le  to  op t  ou t  o f  th e   
bargaining project ,  and new chapters  should  
be able to be added. 



F e b r u a r y  1 5 -2 7 :  E le c t i o n  a c t iv i t i e s ,   
election, results announced. 

A  January 6,  1981 edition of  Teachers United Today  

s o l ic i t ed  tea ch ers  to  a ss is t  in  w r i t in g  p ro  a n d  con  a rg u m en ts   

o f  th e  p r o je c t .  A  J a n u a r y  2 7 ,  1 9 8 1  e d i t io n  n o te d  th a t  th e  T U   

b o a r d  h a d  a d o p te d  a  r e v i s e d  s e t  o f  T U  b y la w s  w h ic h  w e r e  to  

b e   su b m it te d  to  e v e ry  m e m b e r  o f  T e a ch e rs  U n ite d  o n  F e b ru a ry  

2 5  an d   2 6 ,  1 98 1 .17  T h e  by law s ,  i f  ad op ted ,  s ta ted  th e  i tem ,  

w o u l d   r e s u l t  in  t h e  i m p l e m e n t a t i o n  o f  t h e  T e a c h e r s  U n i t e d  

b a r g a in in g   p ro je c t .  A ls o  n o te d  w a s  n o t i c e  o f  t h e  b u i ld in g  s i t e  

v is its  by  the TU Board and bargaining council  to  the 69 buildings 

for the  purpose of providing all members with answers to 

their   questions regarding the project  and for distribution 

o f   m a te r ia ls  r e la te d  th e re to .  T e a ch e rs  w e re  u r g e d  t o  a t t e n d  

to   becom e fu l ly  in form ed  o f  the  pro ject  pr ior  to  the  e lect ion .  

In mid-December, 1980, the members of the TU Board and the  

barga in ing  cou n ci l  h ad  "rap  sess ion s"  w ith  bu i ld ing   

represen tat ives .  T hese  sess ion s  w ere  to  exchan ge  in form ation   

rega rd in g  th e  p rop osed  b a rg a in in g  p ro je c t .  T h e  d is cu ss ion s  led   

to  the  prom ulgat ion  in  la te  Jan uary  or  ear ly  F ebruary  1981 ,  o f   

a  second pam phlet ca lled  "W e've  Listened to  You".  

17 Harju admitted on cross examination that it  should have  
stated that a vote on the bylaws amendment would be submitted  
to the members of TU. 



This pamphlet contained a  summary of the revisions sought  

by the bylaws amendment including the Executive Board of TU,  

the representative council  make up, the Bargaining Committee,   

and Bargaining  Team, establ ishment of  goals  and objectives ,   

assuran ce  th at  loca l  autonom y w ou ld  be  protected ,  and  f ina l ly ,   

exp ress  re feren ce  to  th e  "m od i f ica t ion  o f  B arga in in g  A gen t   

Status"  from  the  chapter  to  Teachers  U nited  through  a  pet it ion   

for  transfer  o f  jur isd ic t ion  th rou gh  P E R B . T he  pam phlet  w en t   

on  to  fu r th e r  n o te  th a t  b e c a u se  o f  c o n c e rn s  o f  t e a c h e r s   

expressed  during  the  "rap"  sess ions ,  the  proposed  by law s w ere   

being amended to  insure  that the  local  bargaining team would   

h ave  f ina l  authority  on  tentat ive  agreem ents  rather  than  the   

Teachers  U nited  barga in ing  com m ittee ;  that  loca l  or  chapter   

rep resen ta t iv e  b od ies  w ou ld  con t in u e  to  ex is t ;  th a t  on ly   

ch a p te rs  w h o  v o te  to  p a r t i c ip a te  in  a  "u n i t  w id e "  s t r ik e  sh o u ld   

b e  a sk e d  t o  jo in  s u c h  s t r ik e ;  th a t  a n y  c h a p te r  w o u ld  b e  a b le  t o   

replace  m em bers  o f  their  bargain ing  team  who becom e a  m em ber 

of   the  unit  wide team ; the vote  on  rati f icat ion  of  the  bylaws  

should be  by  secret  ballot  and only  m embers would  be  permitted  

t o  v o t e ,  a n d  t h a t  c h a p t e r s  s h o u ld  b e  a b le  t o  p u l l  o u t  o f  t h e   

p r o j e c t  a n d  o t h e r s  w o u ld  b e  a b le  t o  j o in  t h e  p r o j e c t .  O t h e r   

c h a n g e s  w e r e  n o t e d  a n d  e i t h e r  in c o r p o r a t e d  o r  r e je c t e d  w i t h  

an  explanation.  The pam phlet also  noted questions that  fe l l  into   

g e n e r a l  c a te g o r ie s ;  i t  s t a t e d :  



I .  H ow  is  our  " loca l  autonom y"  protected?  

1 )  Y o u r  c h a p t e r  c o n t r o l s  t h e  f l o w  o f   
bargaining. 

2 )  Y o u r  c h a p t e r  h a s  t h e  a b i l i t y  t o  a d d  t o   
or  to  subtract  from  the Teachers  United   
initial proposal; 

3 )  Y o u r  c h a p t e r  h a s  t h e  a b i l i t y  t o  " o p t   
ou t"  o f  th e  B arga in in g  A sp ec ts  o f  th e   
program annually; 

4 )  U lt im ate ly ,  your  chapter  can  w ithdraw   
from Teachers United. 

. . . . . . . . . . . . . . . . . . . 

The proposed bylaw am endm ents  them selves  were  not  g iven  

to   the  indiv idual teachers  but  rather  distr ibuted  to  the  building  

r ep resen ta t ives  a t  each  o f  th e  b u i ld in g  s i tes  w h o  w ere   

in s t ru c ted  to  p os t  th em .1 8  T h ey  w ere  n o t  g iv en  to  th e   

in d iv id u a l  t e a c h e r s ,  s a id  H a r ju ,  b e c a u s e  o f  t h e  c o s t  o f   

r eproduct ion  and  th e  l ik e l ih ood  th at  th e  teachers  w ou ld  n ot   

actually read them. 

M e m b e r s  o f  t h e  T U  b o a r d ,  t h e  b a r g a in in g  c o m m it t e e  a n d  

H ar ju   in  tea m s o f  2  o r  3 ,  v is i ted  each  o f  th e  6 9  bu i ld in gs  in  

the  last  half  of January and the first  half  of February to meet  

w ith  teachers  to  exp la in  th e  pro jec t  an d  answ er  quest ion s   

regard ing  th e  pro jec t .  T h e  "W e 've  L isten ed  to  Y ou "  pam phlet   

w as  d istr ibuted  to  the  teachers  present,  and  extras  w ere  g iven  

18 Two copies were given to  each elementary school ,  three  
t o  th e  ju n io r  h ig h  a n d  f iv e  t o  th e  h ig h  s c h o o l  b u i ld in g   
representatives. 



to  the  bu ild in g  representat ives  w h o  w ere  to  d is tr ibu te  th em   

subsequently. 

A d d i t io n a l  m a te r ia l  s e n t  t o  th e  te a c h e rs  in c lu d e d  a  le a f le t   

se tt in g  forth  argum ents  in  favor  o f  the  by law s  am en dm ent  and  

a   separate  lea flet  sett ing  forth  argum ents  against  the  pro ject .   

T h ese  m ater ia ls  w ere  d is tr ibu ted  in  packets  to  th e  bu i ld in g   

represen tat ives  w ho ,  in  turn ,  p laced  them  in  teacher   

mailboxes.19 

F i n a l ly ,  a  o n e -p a g e  le a f le t  l i s t in g  b o t h  t h e  p r o  a n d  c o n   

arguments  with  rebutta l was sent  to  the  build ing   

represen ta t ives  fo r  d is tr ib u t ion  ab ou t  a  w eek  be fore  th e  

election. 

T U  d id  n o t  m a k e  a  p o in t  o f  d is tr ib u t ion  o f  a n y  m a ter ia ls  to   

teachers who were not association  members.  Rather ,  TU deferred  

to  w h a tever  p ract ice  p reva i led  w ith in  th e  in d iv idu a l  ch a pter .   

Some chapters, such as Magnolia ,  said Harju,  were quite adamant  

th at  on ly  m em b ers  o f  th e  a ssoc ia t ion  rece ive  assoc ia t ion   

materials. 

W h i le  th e  T U  B o a rd  w a s  in  fa v o r  o f  th e  p r o je c t ,  i t  d id  n o t   

endorse ,  as  a  board ,  the  pro  argum ents .  One m em ber o f  the   

boa rd  w a s  a ga in s t  th e  p ro je c t  a n d ,  in  fa c t ,  a  m em b er  o f  th e   

committee established to  write  the con arguments. 

19  The "con"  argum ents  addressed  concern  for  loss  o f  loca l   
c o n t ro l ,  m a k in g  th e  e xe cu t iv e  d ire c to r  a  c za r ,  ca u s in g  th e   
e m p l o y e r s  t o  u n i f y ,  f i n a n c i n g ,  b i g g e r  v e r s u s  s m a l l e r  a n d  
the   lega l  d i f f icu lt ies  in  the  pro ject .  The  "pro"  docum ent  
addressed ,  in  re fu ta t ion  form ,  th e  sam e issu es .  



O n or  abou t  F ebruary  23 ,  1981 ,  a l l  bu i ld ing  representat ives   

w ere  prov ided  w ith  a  packet  re la t ing  to  the  forthcom ing   

e l e c t i o n .  t h e y  w e r e  in s t r u c t e d  t o  h o l d  t h e  e l e c t i o n  o n  e i t h e r   

th e  2 5 th  o r  2 6 th  o f  F eb ru a ry .  T h ey  w ere  p rov id ed  w ith  a  b a l lo t   

fo r  ea ch  m em b er ,  a  l is t  o f  th e  m em b ers  in  th e  respect ive   

b u i ld in g ,  a  t a l l y  s h e e t  f o r  r e c o r d in g  a n d  c e r t i f y in g  t h e   

r e su l t s  o f  th e  e le c t ion .  In c lu d ed  w ere  su g g es ted  m eth od s   

in c lu d in g  a d v ic e  n o t  t o  p la c e  b a l lo t s  in  t e a c h e r s '  m a i lb o x e s  b u t   

ra th er  p erson a l ly  h a n d  th e  b a l lo t  to  th e  tea ch ers  a n d  to   

s im u lta n eou s ly  m a rk  th e  b a l lo t ;  to  p rov id e  a  b a l lo t  b ox  o r   

ba l lot  enve lope  and  m ake  provis ion  for  teachers  to  m ark  the   

t a l l y  l i s t  w h e n  t h e  v o t e r  h a d  d e p o s i t e d  t h e i r  b a l l o t ;  t o  c o u n t   

th e  b a l l o t s  u p o n  t h e  c l o s in g  o f  t h e  e le c t i o n  d a y  a n d  t o  n o t i fy   

T U  a n d  t o  p o s t  o n e  t a l ly  s h e e t  f o r  th e  fa c u l ty ,  a n d  t o  m a i l  th e   

ba l lo ts  a n d  th e  ta l ly  sh eet  to  T U .2 0  

T h e  b a l lo t  c o n s is t e d  o f  th e  s in g le  q u e s t io n  "S h a l l  th e   

Revised Bylaws of Teachers United be Adopted as Presented?"  

with a box marked "Yes" and a separate box marked "No" for  

checking by the voter. 

The D istr ict  presented  four  w itnesses  who served  as   

e l e c t i o n  p e r s o n s  a t  f o u r  d i f f e r e n t  s c h o o l  s i t e s  f o r  t h e   

F e b ru a r y  2 5 -2 6  e le c t io n .  T h re e  o th e rs  t e s t i f i e d  fo r  th e  

20 To pass,  according to the notice, the amendment  
r e q u i r e d  1 )  a  m a jo r i t y  o f  a l l  m e m b e r s  v o t in g  t o  a p p r o v e ;  a n d  
2 )   a  m ajor ity  o f  a l l  m em bers  voting  in  at  least  4  o f  the  6   
Teachers United Chapters. 



p e t i t i o n e r s .  E a c h  t e s t i f i e d  a s  t o  th e  p r o c e d u r e  u s e d  b y  t h e m   

in  c o n d u c t in g  th e  e le c t io n .  E a c h  h a d  o b ta in e d  th e  e le c t io n   

i n s t r u c t io n s  a n d  b a l l o t s  in  s u f f i c i e n t  q u a n t i t y  t o  p r e s e n t  t o   

m em b e r s  o f  th e  a ss o c ia t io n  a t  th e ir  r e sp e c t iv e  b u i ld in g ,  a   

m em bersh ip  l is t ,  an d  an  enve lope  for  ho ld ing  the  ba l lo ts  cast .  

From  the  test im ony o f  the  var ious  bu ild ing  representat ives   

w ho  conducted  th e  e lec t ion ,  i t  appears  that  som e bu i ld ing   

r ep rese n ta t iv e s  d id  n o t  p r o v id e  a d v a n c e  n o t i c e  o f  th e  e le c t io n   

a t  t h e i r  b u i l d i n g .2 1  T h e y  e i t h e r  p la c e d  t h e  b a l l o t s  in  t h e   

m a i l  b ox  o f  in d iv id u a l  tea ch ers ,  in  th e  m a i lroom ,2 2  o r  th ey   

h a n d ed  th e  b a l lo t s  d ir e c t ly  t o  th e  te a ch e rs  w ith  a  r e q u e s t  th a t   

th e y  b e  r e t u r n e d  t o  t h e  b u i ld in g  r e p r e s e n t a t iv e .  I n  a l l   

in s t a n c e s ,  b a l l o t in g  t o o k  p la c e  w i th o u t  b e n e f i t  o f  a  v o t in g   

boo th  a n d  m ost  vo t in g  took  p la ce  in  th e  p resen ce  o f  o th ers ,   

in c lu d in g  th e  b u i ld in g  r e p r e se n ta t iv e .  In  so m e  ca se s  te a ch e rs   

sa t  a t  th e  sam e  tab le  a n d  m a rk ed  th e ir  ba l lo ts .  T h ere  w ere   

instances where,  during voting,  teachers would  ask questions of  

21  T w o  tes t i f ied  th at  th ey  e ith er  p osted  or  p laced  n ot ice   
in  a  new sle tter  th e  day  be fore  the  e lec t ion .  

22  The two building representatives who placed the ballots   
in  the  m ailboxes  em ployed  a  check  o f f  to  insure  the  author ized   
v o t e r  g o t  t h e  b a l l o t .  O n e  b u i ld i n g  r e p r e s e n t a t iv e  t e s t i f i e d   
th at  h e  m a rk ed  th e  ba l lo t  w ith  a  n u m ber  corresp on d in g  to  
a   umber opposite  the  mem ber 's  nam e on the voter  l ist .  He  
test i f ied  that  w hen  he  w as  ch eck in g  the  n um ber  o f f  a f ter  th e   
b a l lo t  h a d  b een  ca s t ,  h e  d id  n o t  look  to  s ee  h ow  th e  p erson  h a d   
voted .  T he  other  checked  on  th e  voter  n am e as  h e  saw  th e   
teacher  rem ove the bal lot  from  the m ailbox .  



the building representative about the issues. Building 

representatives Kinney and Sorenson testified that there were a 

couple of questions asked about how they felt and they replied 

that they would have to decide for themselves. McGowan 

testified that three or four voters asked what they were voting 

on and he replied that it was the election for the change in 

bylaws. Schiels testified that two or three asked what the 

issue was. He told them that the Executive Board had 

recommended a yes vote, but it was their decision to make at 

the time. In all cases, the building representative collected 

and counted the ballots, posted the tally in their respective 

school sites, called TU with the results, and mailed the 

ballots with their personal tally to the TU office. 

Two of the building representatives conducted the election 

on both the 25th and the 26th. Those who conducted the 

election on the 25th phoned the results to TU and posted their 

tallies at the end of that school day. 

Those building representatives who had conducted prior 

elections said that the February election was conducted in the 
same manner. 

On March 11, 1981, the TU Elections Committee reported to 

the TU Board the results of the election. This report was 

drafted by Harju for the committee from data they had given him 

after meeting two or three times in Harju's office following 

the election. Harju said that unless the tally showed a close 
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count, the elections committee, as far as he knew, did not 
recount the ballots, but relied upon the tally sheet submitted 

by the building representative. The committee report indicated 
the elections result as follows: 

No Yes Chapter 

AEEA 219 132 
ASTA 394 133 
CEA 142 30 
LAEA 55 106 
MEA 78 75 
SDTA 58 

TOTAL : 946 484 

Chapter Yes No 

AEEA 219 132 
ASTA 394 133 
CEA 142 30 
LAEA 55 106 
MEA 78 75 
SOTA 58 8 

TOTAL: 946 484 

The committee noted that ballots had been returned from all 

units except the Centralia District office. Harju testified 

that that District office had perhaps four voters located there. 

At the time of the election in February of 1981, the 

Anaheim Union High School District unit represented by ASTA had 

1017 employees of which 715 were members of ASTA. The Anaheim 

City School District had 474 employees in the unit of which 406 

were members of AEEA. Centrailia had 237 employees in the unit 

with 182 members of CEA. Magnolia had 223 in the unit with 164 
members of MEA. Savanna had 80 employees in the unit of which 

68 were members of SDTA. 
23 

A contemporary edition of the TU Today recorded the 

election results with a difference of some 20 votes from that 

reported by the committee. Harju said the TU Today version was 

23By stipulation of the parties. 
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based upon the telephone report by the individual building 

representatives and that probably there was a building missing 

in that report. 

The TU Board adopted the report of the elections committee. 

The 1981 bylaws amendment procedure did not follow the 

procedures outlined in the existing TU bylaws, 24 24said Harju, 

The Bylaws of TU as of 1978 provided for amendment as
follows: 

24

3-3. Amendments Amendments to these Bylaws 
shall be adopted by means of the 
following processes: 

a. PROPOSAL By majority vote, the 
Executive Board may propose an 
amendment at any meeting. 
Amendments may also be proposed by
the policymaking body of any member 
association. 

b. NOTICE The proposed amendments 
shall be transmitted to all member 
associations not less than 30 days 
prior to the meeting of the
Executive Board at which enrollment 
is to be considered. 

C. RATIFICATION The proposed 
amendment must be approved for 
ratification by vote of approval of 
the policymaking body of all member 
associations, to be effective 
either immediately or at such later 
time as is specified in Provisos 
attached to the amendment. 

d. ENROLLMENT Following the
ratification process, official 
enrollment of an amendment shall 
require an action of the Executive 
Board. 
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because those "bylaws had to do with a completely different 

type of governance in the sense that under the previous bylaws 

Teachers United was a coalition of 5 chapters and was 

really--in that sense was not a member ship organization and so 
the members didn't have the right to vote with Teachers United 

or other previous by laws. " 
The revised bylaws contain a revised statement of purpose 

of the organization to "acquire and maintain the collective 

bargaining and contract administration rights and to otherwise 

represent its members in their employment relations with 
employer school districts, " (Section 1.2). As noted, 

member ship in the association was expanded to include 

individual members of the associations as well as retaining 
association membership25 (Section 2.1). 

The revised bylaws contain (as did the original TU bylaws) 

a provision for withdrawal from TU (Section 2.3). It requires 

thirty days notice to the TU executive board before submitting 

the question of withdrawal to its members and there must be 120 

days lapsing between the action of the members of the 

association and the end of the current fiscal year. 

association membership25 (Section 2.1) . 

The new bylaws vest policy making responsibility in a TU 

representative council composed of one representative from each 

building within the six districts plus one for each additional 

The revised bylaws require two thirds majority of the 
representative council for amendment. 
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25 members, and the members of the executive board. The 

executive board is composed of four officers (president, 
vice president, secretary, and treasurer) elected at large 

among the members associations and the president (or designee) 
of each of the member associations. The executive board is 
charged with the policy administration function (Section 4) . 

A provision of the bylaws expresses the intent not to 

supplant or replace similar member association governance 

bodies (Section 4.2). 

Under a provision on "Collective Bargaining Procedures," 

member associations are given an opportunity to "opt out" of 

participating in the collective bargaining procedures. 

However, the provision requires notice of and action to opt out 

prior to December 1 of any given year and then such exercise is 

only effective for the next second succeeding year 

(Section 8). Absent such option, the association is bound to 

participate in the collective bargaining procedures described 
below. 

The bylaws provide that TU shall be the exclusive 

representative (except for those who opt out) . By the 

affirmative vote of the members of the association in passing 

on the question of amending the bylaws, the member associations 

agree to petition PERB for a transfer of jurisdiction of the 
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exclusive representative status from the member association to 
TU2626  (Section 8.2) . 

The collective bargaining procedures call for each member 

association to appoint three members to a TU Collective 

Bargaining Committee for a one-year term. That committee is to 

conduct surveys and hearings for negotiations, draft the TU 
annual initial proposal (which may include proposals requested 

by member associations) for submission to and approval of the 

TU representative council; develop recommendations for the 

representative council and annual TU bargaining goals, minimum 

settlement standards, and procedures for monitoring of 

bargaining; and to annually select, subject to Representative 

Council ratification, two of its members to serve on the TU 
bargaining team. .27  27

The TU wide bargaining team is a three-member team composed 

of the two permanent voting members (teachers), Harju 

(nonvoting) and three members of the local association who are 

designated under association procedures as members of the 

negotiation team for the district (Section 8.4) . The 

26260r in the case of a new member, by virtue of a vote of 
the members to affiliate with TU. 

2727 Under the bylaws, the committee is to select those
persons who "best fit the following criteria", bargaining 
experience and training, commitment to the goals and objectives 
of TU, ability to articulate and calmness under stress. 
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collective bargaining team is charged, subject to the 

directions established by the Representative Council, the 

member association and the TU Bargaining Committee, to 

negotiate an agreement in each member association of TU 

(Section 8.4). 

An additional section provides that, subject to the Bylaws 

and such policies as the Representative Council might 

establish, the Collective Bargaining Committee is to "monitor 

the progress of bargaining in each member association, and "to 

recommend approval or disapproval of a tentative agreement 

prior to the submission of the tentative agreement to the 

member association for its ratification," (Section 8.3) . 
The bylaws establish a TU Contract Administration/Grievance 

Committee selected annually by the Executive Board. This 

committee is charged to work with the members' associations to 

continually educate members of contract rights, provide 

training for grievance representatives, and assist in the 
processing of grievances (Section 9) . 

A provision on "Withholding of Services" provides that 
individual member associations may withhold services if the 

collective bargaining team recommends it to the member 

association executive board and the Collective Bargaining 
Committee of TU concur, and the members of the association 

concur by a secret vote with 2/3 in favor of withholding 

services (Section 10.1) . 
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collective bargaining team recommends it to the member 

association executive board and the Collective Bargaining 

Committee of TU concur, and the members of the association 

concur by a secret vote with 2/3 in favor of withholding 

services (Section 10.1). 
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The provisions also provide for multi-member association 

withholding of services, called for by the TU Executive Board 

subject to the TU collective bargaining committee recommending 

such action to the Executive Board, and that recommendation is 

concurred in by the Executive Board and the Representative 

Council. It further requires a determination by the members of 

an affected member association, by a 60 percent vote including 

60 percent of those voting in a majority of the affected 
associations by secret ballot (Section 10.2). 

The revised bylaws provided that the revised bylaws would 
be considered ratified by the majority vote of members of TU 

voting, plus a majority of at least four of the six members of 
the TU (Section 11) . 

be considered ratified by the majority vote of members 

voting, plus a majority of at least four of the six me

the TU {Section 11) •. 

Finally, the bylaws provide that member associations would 

by June 30, 1982 bring their bylaws into compliance with the 

revised TU bylaws (Section 11.2). 

Dues for the revised Teachers United are set by the TU 

representative counsil and are not subject to approval of the 

chapter representative councils. 

The petitions for transfer of jurisdiction filed in March 

of 1981 by the five associations are similar in substance but 

vary in accordance with the separate identity of the employee 

organizations. Using AREA as an example, the petition begin 
with the following: 
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This letter constitutes a petition for a
transfer of jurisdiction from the Anaheim 
Elementary Education Association to the
Teachers United UniServ Unit/CTA/NEA, filed 
pursuant to PERB regulations, Section 32761,
on behalf of the members of the Certificated 
Bargaining Unit of the Anaheim City School 
District. 

The petitions, in addition to containing other requirements 

of section 32761 (b) , state the nature of the transfer of 

jurisdiction as: 
•••. The nature of this transfer of 
jurisdiction is to consolidate the
resources and services of the six local 
associations of Teachers United, to 
avoid duplication of services and to 
engage in cooperative training, planning 
and service while still assuring that 
unit members in each of the six 
certificated employee bargaining units 
involved will maintain essential control 
over the negotiations of their own 
collective bargaining agreements. 

Teachers United UniServ Unit/CTA/NEA
will represent the Bargaining Unit 
formerly represented by the Anaheim 
Elementary Education Association, and 
continuity of representation is assured
as follows: 

a ) Our Executive Director, William A. 
Harju, will continue to provide 
direct service and consultation at 
the bargaining table, as has been 
the case for the past several years. 

b) Members of the Certificated 
Bargaining Unit in the Anaheim City 
School District will continue to 
serve on the bargaining team. 

c) Members of the Certificated 
Bargaining Unit in the Anaheim City 
School District will continue to 
ratify their own collective 
bargaining agreements. 
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transfer of jurisdiction from the Anaheim 
Elementary Education Association to the 
Teachers United UniServ Unit/CTA/NEA, filed 
pursuant to PERB regulations, Section 32761, 
on behalf of the members of the Certificated 
Bargaining Unit of the Anaheim City School 
District. 

The petitions, in addition to containing other requirements 

of section 3276l(b), state the nature of the transfer of 

jurisdiction as: 

 The nature of this transfer of 
jurisdiction is to consolidate the 
resources and services of the six local 
associations of Teachers United, to 
avoid duplication of services and to 
engage in cooperative training, planning 
and service while still assuring that 
unit members in each of the six 
certificated employee bargaining units 
involved will maintain essential control 
over the negotiations of their own 
collective bargaining agreements. 

Teachers United UniServ Unit/CTA/NEA 
will represent the Bargaining Unit 
formerly represented by the Anaheim 
Elementary Education Association, and 
continuity of representation is assured 
as follows: 

a) Our Executive Director, William A. 
Harju, will continue to provide 
direct service and consultation at 
the bargaining table, as has been 
the case for the past several years. 

b) Members of the Certificated 
Bargaining Unit in the Anaheim City 
School District will continue to 
serve on the bargaining team. 

c) Members of the Certificated 
Bargaining Unit in the Anaheim City 
School District will continue to 
ratify their own collective 
bargaining agreements. 
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ISSUES 

The issue in the case is whether the petitions for transfer 

of jurisdiction (amendment of certification) requested by the 

five exclusive representatives should be granted. 
CONCUSIONS OF LAW 

Under Government Code section 3541.3, the Public Employment 

Relations Board (hereafter PERB) is empowered to "consider and 

decide issues relating to rights, privileges, and duties of an 
employee organization in the event of a merger, amalgamation, 

or transfer of jurisdiction between two or more employee 

organizations" (3541.3 (b) ) . Section 3543.3 (1) empowers the 

board to "decide contested matters involving recognition, 

certification, or decertification of employee organizations. " 
PERB is empowered to adopt rules and regulations to "carry 

out the provisions and effectuate the purposes and policies" of 
the EERA (section 3543 (n) ) . 

The PERB has adopted regulations (Article 3 commencing with 

section 32760 of title 8 of the California Administrative Code) 

which authorizes a recognized employee organization to file 
with a PERB regional office "a request to reflect a change in 

the identity of the exclusive representative in the event of a 

merger, amalgamation, affiliation or transfer of jurisdiction 
affecting said organization (section 32761(a)). After 

specifying information required of the requesting party 

(section 32761(b) ) , the employer school district is provided an 
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opportunity to respond (section 32762). Thereafter, the  

regional director is to conduct such inquiries and  

investigations or hold such hearings as deemed necessary  

in order to decide the questions raised by the request (section  

32763  (a )  ) .  The  reg iona l  d irec tor  m ay  d ism iss  the  reques t  

for  lack of standing by the petitioner, if the petition is  

improperly filed, or based upon the investigation conducted by  

him or her (section 32763 (b) ) . Approval of the request shall  

resu lt  in  the  issuance  o f  a  new  cert i f ica t ion  re f lec t ing  the   

new exclusive representative.29 Decis ions of the regional  

director may be appealed to the Board (section 32763 (d) ). 

While  the pet it ions f i led  by the respect ive  associa t ions  

sp ec i fy  a  reques t  to  " t ran s fe r  ju r isd ic t ion ,  "  i t  is  c lea r  tha t   

the reg ional d irector 's  author ity  is  to  address  the quest ion  o f   

whether a new certif ication should issue because of the  

transfer  o f  jur isd ict ion. Both the under ly ing statute  and the  

regulations regarding such transfer assume the action of the  

exclusive representative to have taken place. PERB's review is   

l imited to the question of whether a new certif ication should  

issue. 

This is  a  case of  f irst  impression regarding the request  

fo r  new  cert i f ica t ion  because  o f  a  " trans fer  o f  ju r isd ic t ion "  

29such recert i f icat ion does not a f fect t imelines for   
purposes of window periods (section 32763 (a) ). 



between two or more employee organizations. Neither the  

s ta tu te  nor  the  regu lat ions  set  for th  cr iter ia  for  ascerta in ing   

the appropriateness of granting or denying the request for  

change of certi f ication. 

In  the ir  in i t ia l  pos t  hear ing  b r ie f ,  p e t i t ioners  descr ibe   

the ir  request as  a  pet it ion  for  " trans fer  o f  representat ion   

ju r isd ic t ion "  to  a  " jo in t  en t i ty .  "  No  a ttem pt is  m ade  to   

define or describe the essence o f the transit ion that has  

occurred. They focus upon and urge as do the Districts, the  

use of those criteria employed by the National Labor Relations  

Board (hereafter NLRB) , discussed below, in reviewing mergers  

or affil iations. 

"Transfer of jurisdiction" does not describe the character  of 

change, if any, brought about by the bylaws amendment.  

Merger, amalgamation or affil iation30 each carry significance 

30A merger is the absorption of one corporation by  
another which survives, retains its name and corporate identity  
together with the added capital, franchise and powers of the  
merged corporation and continues their combined business.  
Heating Equipment Mfg. Co. v. Franchise Tax Board (1964) 228 
Ca. 2d 290, 39 Cal Rptr. 453. 

An affiliation is the alignment or association of a union  with 
a national or parent organization. An affiliation does  not create 
a new organization, nor does it result in the  dissolution 
of an already existing organization. The  organizations 
part ic ipa t ing  in  the  a f f i l ia t ion  de term ine   whether  any  
administrative or organizational changes are  necessary 
in  the a ff i l ia t ing organization . Amoco Production  Company 
239  N LRB  No .  182 ,  100  LRRM  1127  (1979 ) .  

Amalgamation means to unite or combine into a uniform or  
independent whole. Websters Third New International Dictionary. 



o f  lega l  s ta tus  o f  the  en t i t ies  invo lved  whereas  a  trans fer  o f   

jurisdict ion would seem more aptly  descriptive  of  the e ffect o f   

such change, i.e., jurisdiction of the exclusive representative  is 

changed because of some other affectation of the status of  the 

incumbent exclusive representative. 31 

I t  is  c lear that what has  occurred  is  not a  m erger .  A   

m erger  wou ld  cause  one o f  the  m erg ing  en t it ies  to  cease  

to  exist. As is evident, each of the chapters continues to  

ex is t .  The  assoc ia t ions,  as  separate  organ iza t ions,  the ir   

off icers, governing bodies, and functions, except as modif ied  

by the new bylaws, continue in force and effect. What has  

occurred, underlying the petit ion, is  the transformation of an  

intermediate service unit of existing (and recognized)  

affil iates, CTA/NEA, into an enhanced substantive entity, with  

an elected governance body possessing some, but not all powers  

o f  the orig ina l exc lus ive  representat ive .  

While the new entity, created by the bylaws amendment 

of  1982, is invested with some powers formerly held by 

the  individual chapters, the latter sti l l  retain all indicia of  

their pre-1981 status. What has been conveyed to the TU is the  

appointing power of a portion of the bargaining team members,  

the power to approve strikes, and absolute discretion to set 

31See Board regulation section 33261 (b) (c) authorizing  
employer and employee organizations to petit ion for transfer of  
classifications from one unit to another. 



i ts  own dues. Other functions, l ike establishing goals and  

settlement standards, are delegated to the new entity, however  

their rendit ion of these functions are not obligatory upon the  

individual chapters. 

I t  wou ld  appear that th is  is  m ore  o f  a  hybr id  a f f i l ia t ion ,  

not unlike that existing between each of the Chapters and CTA  

and NEA. The creation of the more substantive TU and the act  

o f a f f i l ia t ion having taking p lace s imultaneously at the  

February election. 

No prec ise  de f in it ion  o f  " trans fer  o f  ju r isd ic t ion "  appears   

available and the parties urge no reasons why the transition  

effected here should be tested in any fashion other than those  

employed by the National Labor Relations Board, (hereafter  

NLRB) in reviewing request for amendment of certification where  

a merger or affiliation occurred. 

Prefatory to such discussion, however, certain features of  

the circumstances surrounding the petitions for transfer of  

jurisdiction deserve comment before addressing the substantive  

arguments raised by the parties in their post-hearing briefs. 

In it ia l ly ,  i t  is  no teworthy  tha t  there  is  no  ev idence  that   

the local chapters have, in fact, amended their bylaws to  

accommodate the succession to representative status sought 

by  Teachers United. This point was not argued by the Districts.  

While there was argument advanced that the amendment to the 

TU  bylaws did not conform to the provisions of chapter bylaw rules 



on amendment of those bylaws,32 such argument however 

fails  to consider that the chapters bylaws themselves have not 

yet  been amended. In the context of designated specific provisions  

of those local bylaws that govern the respective chapters  

relating to negotiating teams, grievances, dues setting, and  

the like, there should be amendment of those bylaws to effect  

the change claimed to have occurred by TU as a result of the  

February 1981 amendment of the TU bylaws. 

For example, ASTA bylaws contain provision for a  

Negotiating Committee with members appointed by the President  

of the Chapter and confirmed by the Executive Board. The  

polic ies for the committee are set by the Representative  

Assembly. Members of the Chapter bargaining team are selected  

from the Negotiating Committee. This rule confl icts w ith that  

function of the TU bylaw as amended in 1981 which sets forth  

the revised chapter bargaining team, its appointment and  

constitution, as well  as the source of proposals and policy  

direction.33 

32See the discussion on page 26 infra, relating to the  TU 
bylaws amendment. 

33The bylaws of AEEA has as an express stated purpose, 
to  "represent its employees." Among the duties of the president 
are to serve on a Uniserv board. Members of the Negotiating  
Team are appointed subject to confirmation by the  
Representative Council. The negotiating team and a grievance  
committee are subject to operative Standing Rules. 

The Centra lia  Chapter is  expressly aff i l ia ted with  
CTA/NEA. Its Board of Directors includes the negotiating team 



T h e  A S TA  by law s  fu r th e r  con ta in  exp ress  re fe ren ce  to  

ASTA  affiliation with no reference to an affiliation with TU. The  

ASTA chapter has further detailed "Standing Rules" relating to  

the negotiating committee and its team as well as for a  

grievance committee. 

Thu s ,  in teg ra l  p rov is ion s  o f  th e  lo ca ls ,  i .e . ,   

representative status, provision for affiliations to Uniserv  units, 

and/or  CTA/NEA (w ith  none  to  TU ) ,  appo in tm ent o f  and   

constitution of negotiating teams and/or grievance committees,  

remain unchanged. Their continued effect contradict the  

supposedly operative provisions of TU. 

s p o k e s p e r s o n  .  A m o n g  d u t ie s  o f  t h e  p r e s id e n t  a r e  s e r v in g  o n  
th e   U n is e r v  B o a rd .  T h e  B o a rd  o f  D ir e c to r s ,  a m o n g  o th e r  d u t ie s ,  
is   t o  a d o p t  s ta n d in g  r u le s  fo r  t h e  s e le c t io n  o f  t h e  N e g o t ia t in g   
Team. 

The Magnolia bylaws expressly refer to CTA and NEA 
as  affiliates, and has a purpose to represent employees. Its  
Board of Directors includes the TUCAMS representative and  
includes among its president's duties as a TUCAMS  
representative as well as extra duties for the TUCAMS  
representat ive .  I t  conta ins  prov is ion  for  the  Board  o f   
Directors appointing the Negotiating Team (five members)  
sub ject  to  approva l  o f  the  representat ive  counc i l .  An  art ic le   
on grievance committee provides for selection by the general  
membership and nominees must be from permanent teachers. 

The Savanna local constitution provides as a purpose to  
"represent the employees." The bylaws expressly refer to   
TUCAMS and representation (president and another) on the TUCAMS  
board. Included in  the bylaws are provis ions for a  gr ievance  
committee with stated duties and for a negotiating team (five  

members) appointed by the Executive Board subject to 
approval  of the Representative Council. The provision further refers 
to  use of consultants from the Association, state and national  
staff. 



The bylaws amendments of February 1981, provided for 

a  transition whereby the locals would amend their bylaws 

to  accommodate compliance with the provisions of 

the TU amended  by laws. That accommodation has 

yet to take place.  Consideration of the request for transfer of 

jurisdiction  (amendment of the certification) should be deferred 

until at  least the bylaws of the local chapter have been amended 

to  conform to the TU bylaws. This averts the possibil ity of  

granting the amended certification and then finding one or more  

of the locals have failed to accomplish amendment of their own  

operative bylaws. 

A second concern is the somewhat nebulous status assumed by  

the chapters upon the perfection of their own bylaw  

amendments. This concern does not focus upon that provision of  

the new TU bylaws that addresses ultimate chapter withdrawal  

from an organizational relationship with TU (see page 27 herein  

for  re ference thereto )  but ra ther upon the reservation  by  

chapters, expressed in those bylaws, to  exercise opting out of  

the bargaining process but not from TU, by notice given before  

December 1 of any given year for the next succeeding year.  

Under the operative provisions of the new TU bylaws, should 

a  chapter determine to opt out of the "bargaining project",  

cert i f ication of exclusive representation would not  

automatically revert to the chapter. Rather, an amendment of  

the certif ication would have to occur. Under existing PERB 



regulations, however, only the exclusive representative may  

seek an amendment to the certif ication. Should the petit ion  

for amendment of certif ication be granted, TU would be the only  

organization in standing to request an amendment to grant the  

chapter its  s tanding as  the exclusive  representative . Th is   

requirement would leave the completion of the exercise of the  

option out of the bargain ing process to the discret ion of TU,  

not the chapter. 

According to Harju, while TU would be the exclusive  

representative, the chapter would have its own bargaining team,  

advance its own proposals and seek its own contract with the  

em ployer  d is tr ic t .  The  uncerta in ty  o f  th is  p rocess  is  fu rther   

compounded by Harju's testimony that the option out only goes  

to the bargaining process - that is the bargaining team makeup  

-  source o f  proposals  for  negot iat ions, part ic ipat ion  in  the  

formulation of goals and settlement standards. Thus, on its  

face, the option out provision envisions a change in the  

bargaining process, but not of the bargaining agent. However,  

that process envisions resumption by the chapter as the entity  

with with fu ll  bargaining stature with the respective  

employer . Unanswered in such a process is who is the employee  

organization with whom the employer will collectively bargain?  

With whom will  the employer determine its at impasse? Who will  

consumate an agreement on behalf  o f  the employees o f 

the  district? Who is the employer to look at for determination of 



majority support? Who is the employer to focus upon if  there  

is  a  w ithhold ing  o f  serv ices?  In  dea l ing  w ith  the chapter ,  the   

employer is exposed to the possibil ity of committing an unfair  

p ract ice  by  fa i l ing  to  respec t  the  r igh ts  o f  the  exc lus ive   

representative (TU) .  The Distr ict cannot defer to the chapter  

on those matters statutor i ly  owed to  TU. The princip le  of   

exclusivity granted to an employee organization by recognition  

or certi f ication brings as much certainty to the employer as to  

who to deal with in matters of employer-employee relations as  

it  does in pronouncing the superior position of the designated  

employee organization over non-designated organizations. This  

"option out" process renders that exclusivity useless when, i f   

exercised, the entity with whom the employer is to exclusively  

dea l  is  changed during  the  cert i f ica t ion  per iod .  The re tent ion   

of this option to chapters, with the request for amendment of  

cert i f ica t ion  to  TU  on ly ,  is  incom patib le  w ith  the  pr inc ip le  o f   

exclusive representation granted by the EERA. 

These requests have been analyzed in the context of whether  

they  constitute  a  request for  jo int representation.34 The  

concept of  jo int employee organization cert i f icat ion (usually   

f low in g  from  jo in t  pe t i t ions  f i led  fo r  ce r t i f ica t ion  p r io r  to  

34PERB Regulation section 32700 (d) recognizes "a joint  
petition may meet the required percentage by combining the  
to ta l  o f the proofs o f support for each of the employee  
organizations which make up the joint petitioner. 



conduct of election and where two employee organizations appear  

a s  one  jo in t  en t i ty  on  the  ba l lo t )  requ ires  tha t  the  jo in t   

entity be the bargaining agent and that neither entity  

compris ing the jo int venture may thereafter insist  on  

bargaining with the employer alone. Mid-South Packers, Inc.  

(1958 ) 120 NLRB 495 [41 LRRM 1526], Suburban 

Newspaper  Publication, Inc. (1977) 230 NLRB No. 187 [95 LRRM 

1482].  An employer does not commit an unfair practice in 

refusing to  bargain with either. A joint petition for certification 

will   be dismissed where it is found that the petit ioners do 

not  intend to bargain jo intly. Suburban Newspaper, supra. In 

th e   p resen t  case ,  i t  is  c lea r  tha t  the  C hap te rs  do  no t  in tend  

joint  representation. In their request for "transfer of  

jurisdiction" each chapter specifically requests a name change  

to "Teachers United UniServ/CTA/NEA. " In each petition, the  

chapter asserts that its members "have voted, by majority vote,  

to  t rans fe r  ju r isd ic t ion  fo r  represen ta t ion  .  .  .  to  Teachers   

United UniServ Unit/CTA/NEA". 

What has been effectuated here is an affi l iation between  

each of the Chapters and TU. The bylaws amendment 

of  February 1981 not only resulted in the formation of 

a  substantive employee organization, TU, as opposed to the former  

s tatus as a  serv ice un it  o f  CTA/NEA, but a lso produced 

an  allignment of organizational affiliation between each of the  

chapters and TU.



That a lignm ent contemplates  a  potentia l  shift  in  the makeup  

o f  th e  b a rga in in g  tea m  a n d  a  res tru ctu r in g  o f  th e  con d it ion s  b y   

w h ich  w i th h o ld in g  o f  s e r v ic e s  ca n  ta k e  p la ce .  T h e s e   

m atters  are  in terna l  to  the  em ployee  organ izat ions  and  are   

com patib le  w ith  an  a f f i l ia t ion  rather  th an  an  abso lu te  ch an ge   

in  exc lus ive  representat ive  des ign at ion .  S ee  A m oco  P rodu ct ion   

Company (1979) 239 NLRB No. 182, 100 LRRM 1127. 

The chapters should amend their request for amended  

certification to reflect the true nature of their relationship  

with TU. Upon amending their request to reflect an affiliation  

with TU, and meeting other conditions set forth in this  

proposed decision, amendment of certification should be  

granted.35 

In summary, the incomplete transition reflected by the yet  to 

be amended bylaws of the chapters and the uncertain status  given 

to the chapters by their exercise of the opt out  provisions 

suggest denial of  the petitions.  Dismissal,  with  leave to amend 

s h o u l d  i s s u e ,  s u c h  a m e n d m e n t  d e m o n s t r a t i n g   c h a p t e r  

b y law s  am en d m en t  to  con form  to  T U  b y la w s  a s   

contemplated  by the provisions of  the  TU bylaws and further   

a m e n d m en t  req u es t in g  ce r t i f i ca t ion  re f le c t in g  a f f i l ia t ion  w ith   

the TU UniServ Unit. 

35Such designation  would read, for example with  regard to   
ASTA, "ASTA/Teachers United UniServe Unit/CTA/NEA." 



B eyon d  these  cons iderat ions ,  the  part ies  argue  approval  or   

d isapproval o f  the  petit ions  on  grounds employed by the NLRB in   

similar cases. 

The N LRB  and the  federal  courts  in  rev iewing  decis ions  o f   

the  form er,  have addressed  the quest ion  of  m ergers ,   

a f f i l i a t i o n s  a n d /o r  c o n s o l id a t io n s  in  t h e  c o n t e x t  o f  a  r e q u e s t   

by  em ployee  organ izat ion s  for  ch ange  o f  cert i f i ca t ion36  and   

in  th e  con tex t  o f  u n fa ir  la b or  ch a rges  b rou gh t  u n d er  se c t ion   

8  (a )  (5 )  o f  the  NLRA against employers  for  refusal  to   

b a rg a in .3 7  T h e  te s t  i s  th e  sa m e ;  i s  th e  su c ce s so r  e m p lo y e e   

o rga n izat ion  a  con t in u at ion  o f  th e  in cu m b en t  orga n iza t ion  or  is   

i t  a  su b sta n t ia l ly  d i f fe ren t  em ploy ee  o rg a n iza t ion .   

Independent Drug Store Owners (1974) 211 NLRB 701 [86 LRRM  

1441]  en forced  (9 th  C ir .  1975)  528  F .2d  1225 .  

In  e i th er  ca se ,  th e  B oa rd 's  p r im a ry  con cern  is  w e igh in g  th e   

in t e r e s t  o f  e m p lo y e e s  t o  f r e e ly  s e le c t  t h e i r  r e p r e s e n ta t iv e   

under section 7  o f  the  National Labor Relations Act38 against 

36Regulations of the NLRB provide for employee  
organizat ion  request  to  am end cert i f ica t ion .  See  N LR B  R ules   
and Regulations subpart C (commencing with section 102.60). 

37 T h e  content ion  o f  the  em ployer  in  such  cases  is  that   
there  is  no  duty  to  barga in  because  the  em ployee  organizat ion   
demanding to  bargain  is  not the exclusive representative.  

38Sect ion  7  o f  the  N LRA  (29  U .S .C .  sect ion  150  et  seq .   
provides: 

Em ployees shall  have the r ight to   
s e l f - o r g a n i z a t i o n ,  t o  f o r m ,  j o i n  o r  a s s i s t  



the broad policy of fostering stability of bargaining  relationships 

b r o u g h t  a b o u t  b y  th e  co n s u m m a t io n  a n d  

enforcement  of collective agreements reached through the processes 

of  collective bargaining. See Proctor and Gamble Manufacturing  

Co. v. NLRB (1981, 4th Cir. )  No. 801275 reviewing 248 NLRB 119. 

T h e  sa m e  p r in c ip le  o f  em p loyees '  ch o ice  o f  th e ir   

r e p r e s e n ta t iv e  i s  e x p r e s s ly  s e t  f o r th  in  th e  E E R A .  S e c t io n   

35 40  s ta tes  th e  leg is la t iv e  re cog n it ion  o f ,  

.  .  .  the  r ight  o f  pub l ic  schoo l  em ployees   to  
j o in  o r g a n iz a t io n s  o f  th e ir  o w n  c h o ic e ,   t o  
b e  r e p r e s e n t e d  b y  s u c h  o r g a n iz a t i o n s  in   
their professional and employment  
re la t ionsh ips  w ith  pub lic  schoo l  em ployers ,   
to  se lect  on e  em ployee  organ izat ion  as  th e   
exc lu s ive  representat ive  o f  the  em ployees  in   
a n  a p p r o p r ia te  u n i t  .  .  .  

Sect ion  3543  prov ides  in  part :  

Public  sch oo l  em ployees  sha ll  have  the  r ight   
t o  f o r m ,  j o in ,  a n d  p a r t i c ip a t e  in  t h e   
a c t iv i t ie s  o f  em p loy ee  o rg a n iz a t ion s  o f   
th e ir  ow n  choos ing  for  the  purpose  o f   
representat ion  on  a l l  m atters  o f   
employer-employee relations. 

labor  organ iza t ions ,  to  
bargain collectively  through representatives 
of their own  choosing, and to engage in other 
c o n c e r t e d   a c t i v i t i e s  f o r  t h e  p u r p o s e  o f  
c o l l e c t iv e   b a r g a in in g  o r  o th e r  m u t u a l  a id  o r  
protection,  and shall also have the right to refrain 
from  any or all of such activities except to the  
ex ten t  th at  such  r ight  m ay  be  a f fected  by  an   
agreement requiring membership in a labor  
organization  as a  condit ion  of  employment as   
authorized in  section 8  (a)  (3) .  



In  rev iew in g  a  req u est  fo r  a m en d ed  cer t i f i ca t ion ,  th e   

N LR B 39 looks  to  the  quest ion  o f  w hether  the  cert i f ied  union   

does not  oppose the amendment;  (2)  the bargaining unit remains  

the  sam e; and (3)  the  m em bers  o f  the  union  are  g iven  an   

o p p o r t u n i t y  t o  c o n s id e r  a n d  v o te  o n  th e  q u e s t io n  o f  a f f i l ia t io n   

through  a  dem ocratic  process  and  in  accordance  with  the  union 's   

constitution and bylaws. American Bridge Co. U.S. Steel Corp.  v.  

NLRB (1972 3rd. Cir.  )  457 F.2d 660, 79 LRRM 2877. 

W h i le  b o th  th e  te s t  fo r  c h a n g e  a n d  th e  te s t  fo r  d u e  p r o ce ss   

have been accepted and used by the courts in reviewing NLRB  

o rders  th e  cou rts  h ave  o f ten t im es  d i f fe red  w ith  th e  B oa rd  on   

e i th er  th e  conclus ion  o f  w hether  there  w as  a  substant ia l  change   

or  w hether  there  w as  procedu ra l  du e  process  in  th e  e lec t ion   

p rocedures .  See  genera l ly ,  M orr is ,  the  D eve lop ing  Labor  Law ,  

Cummulative Supplement 1971-75 pp. 200-201, 1976 Supp 

pp.  98-101, 1977 Supp. pp. 114-116, 1978 Supp. pp. 101-102. 

T h e  c o n t in u i t y  o f  r e p r e s e n t a t io n  t e s t  i s  e s s e n t ia l ly  a   

factual  determ ination  o f  w hether  the  new  union  is  a   

cont inuation  o f  the  o ld  un ion  under a  new  nam e or  a f f i l ia t ion  

39The Public Employment Relations Board will , where  
appropriate ,  take  guidance  from  federa l  labor  law  precedent  
w h e n   a p p l ic a b le  t o  p u b l ic  s e c to r  la b o r  r e la t io n s  i s s u e s .   
Sweetwater Union High School District (11/23/76) EERB Decision  
N o .  4 . ,  F ire  F ig h te rs  U n io n ,  L o ca l  1 1 8 6  v .  C i ty  o f  V a l le jo   
(1974) 12 Cal. 3d 608 116 Cal. Reptr. 507; Los Angeles County  
C ivil  Service  Commission v .  Superior  Court  (1978) 23  Cal.  3d 65  
151 Cal. Rptr. 547. 



o r  i f  i t  i s  a  s u b s t a n t ia l l y  d i f f e r e n t  o r g a n i z a t i o n .  N L R B  v .   

Harris-Woodson Co. (4th Cir. 1950) 179 F.2d 710 [25 LRRM 2346] ;  

Amoco Production Co. v. NLRB (5th Cir. 1980) [103 LRRM 2813].  

I f  there  is  no  cont inuity  o f  representat ion ,  m anagem ent need   

n o t  b a rg a in  w ith  th e  n ew  u n ion  u n t i l  i t  h a s  e s ta b l ish ed  i t s   

r igh ts  by  an  e lec t ion .  40  R eta i l  S tore  E m ployees  U nion ,  L oca l   

42 8  v .  N L R B  (9 th  C ir .  1 9 7 5 )  5 2 8  F .  2 d  1 2 2 5 .  I f  th ere  i s   

c o n t in u i ty  o f  r e p re s e n ta t io n ,  th e re  i s  n o  re q u ire m e n t  fo r  a   

B oa rd  e le c t ion .  N L R B  v .  C om m erc ia l  L etter ,  In c .  (3 rd  C ir .   

1972) 457 F. 2d 660, 663 [79 LRRM 2877]. 

T h e  B o a r d  a n d  th e  c o u r ts  w i l l  l o o k  to  v a r io u s  fa c to r s  t o   

determine "whether changes have occurred in the r ights and  

ob l igat ions  o f  the  un ion 's  leadersh ip  and  m em bersh ip ,  and  in   

re la t ionsh ips  betw een  th e  pu ta t ive  barga in in g  agent ,  i ts   

a f f i l ia te ,  and  the  em ployer"  A m oco  Product ion  C o .  v .  N LR B ,  

supra. 

In Pearl Bookbinding Co. (1973) 200 NLRB 834 [84 LRRM 1640]  

enforced (1975) 517 F. 2d 1108 [89 LRRM 2614] , the First Circuit  

4 0 A  co r r a l la ry  is s u e  ra ise d  b y  th e  q u e s t io n  o f  c o n t in u i ty   
o f  r e p r e s e n t a t i o n  i s  t h e  q u e s t i o n  o f  c o n t r a c t  b a r  r u le s .  A s   
th e  d i s t r i c t s  a s s e r t ,  th e  e x is te n c e  o f  c o n tr a c t s  b e tw e e n  s u c h   
d is tr i c t  a n d  th e  re sp e c t iv e  c h a p te r s  o th e r w ise  b a r  a n  e le c t io n   
should  there  be  a  qu est ion  o f  representat ion .  See  P E R B   
regu lat ions  sect ion  33237  (b )  .  H ow ever ,  i t  has  lon g  been  h e ld   
by  the  N LRB that  cert i f ication  am endm ent is  not  a ffected  by  a   
contract  bar  ru le .  H am ilton  T oo l  C o .  190  N L R B  571 .  E ast  B ay   
Farm & Tool & Die Co. (1971) 190 NLRB 557, Ocean Systems, Inc.   
(1976) 223 NLRB 857. 



Court enforced the Board order where the latter had made  

f i n d i n g s  t h a t  t h e  n e w l y  a f f i l i a t e d  l o c a l ' s  " s t r u c t u r e .   

adm inistration ,  o f f icers ,  assets ,  m em bersh ip ,  autonom y,  by laws ,   

s ize ,  a n d  te r r i to r ia l  ju r isd ic t io n  r e m a in e d  th e  sa m e ;  a n d  th e   

lo ca l  con t in u ed  to  n egot ia te  con trac ts  w ith  em ployers  on  b eh a lf   

o f  e m p lo y e e s  i t  re p re se n te d ,  a n d  to  a d m in is te r  co l le c t iv e   

barga in ing  agreem ents  to  w hich  it  w as  a  party .  "  See  a lso  Good   

Hope Industries a/b/a (1978) 230 NLRB 1132 [100 LRRM 1000 ] Fox  

Memorial Hospital (1980) 247 NLRB No. 43 [103 LRRM 1153] 

The Third Circuit  Court  of  Appeals  has refused enforcement  

o f  N LR B  orders  in  a t  least  th ree  separate  cases  w h ere  th e  cou rt   

d isagreed  w ith  the  NLRB determ ination  o f  whether  there  was 

a  "continuity" of representation 

In American Bridge Division U.S. Steel Corp. v .  NLRB (1972  

3rd  C ir .  )  79  LR R M  2877  the  court  determ ined  that  w here  

b y   v ir tu e  o f  th e  a f f i l ia t ion ,  th e  lo ca l  c ou ld  n o t  s t r ik e  w ith ou t   

a p p rov a l  o f  th e  in te r n a t io n a l ,  g r ie v a n ce s  w e re  f i l e d  b y  th e   

in tern at ion a l ,  du es  are  h an d led  by  th e  in tern at iona l ,   

barga in ing  w as  done  by  the  in ternationa l ,  and  the  internat ional   

would  have  the  power  to  s tr ike ;  sa id  the  court :  

.  .  .  t h e  v e r y  a c t  o f  a f f i l i a t i o n  h e r e  i s  a   
commitment to change in the fulcrum of union  
c o n t r o l  a n d  r e p r e s e n t a t io n .  T h e r e  i s  a   
c lear  departure  from  the  form er s ta tus  o f  an   
independent union where local  o f f icers   
n eg o t ia ted  th e  con tra c t ,  se t t led  th e  te rm s ,   
handled the grievances and decided when and  
when not to strike, and where employees in 



th e  ba rga in in g  u n it  a lon e  f ixed  th e ir  d u es ,   
f ines and assessments. Important powers  
th u s  h a v e  b een  t ra n s fe rred  to  th e  o f f i ce rs   
o f  the  International Union who carry   
responsibility  for the overall  interests of   the 
1 ,  1 2 0  ,0 0 0  m e m b e rs  o f  th e  u n io n  a n d  n o t   
n ecessa r i ly  th e  p r im a ry  in terests  o f  th e  3 04   
sa la r ie d  c le r ic a l  a n d  t e ch n ic a l  p e r so n n e l  a t  
Ambridge. 

T h ere  w a s ,  h e ld  th e  C ou rt ,  a  s ign i f ica n t  ch a n ge  in  th e   

id e n t i ty  o f  th e  rep resen ta t iv es  a n d  a  d im in u t ion  in  th e  r igh ts   

of the bargaining unit's members. 

In  N LRB v .  Bernard  G loeker  N ortheast  Com pany (1976  

3rd  Cir.)  540 F. 2d 197 [93 LRRM 2043], against a background of 

an  international 's  efforts to  oust the incumbent exclusive  

represen tat ive ,  th e  T h ird  C ircu it  re fu sed  to  en force  th e  N L R B 's   

o rd er ,  a ga in  d i f fe r in g  w ith  th e  N L R B 's  con c lu s ion s  on  th e  tes t   

o f  con t in u ity .  R e ly in g  on  A m er ica n  B r idg e ,  su p ra ,  th e  C ou r t   

found  th e  su bstan t ia l  con tro l  th e  in ternat ion a l  w ou ld  have  over   

th e  lo ca l  w ith  regard  to  g r ieva n ces ,  s tr ik e  de term in a t ion s  a n d   

f in a n c ia l  r e s o u r c e s  a s  w e l l  a s  s c o p e  o f  c o n c e r n s  o f  th e   

in t e r n a t io n a l  v e r s u s  t h a t  o f  th e  l o c a l ,  c o n s t i tu te d  a  c h a n g e  in   

th e  o r g a n iz a t i o n  s u f f i c ie n t  t o  r a i s e  a  q u e s t i o n  o f   

representation. 

In  Sun Oil  Co.  o f  Pennsylvania  v .  NLRB (3rd Cir .  1978) 576  

F.2d 553 [98 LRRM 2470],  the same Circuit Court found that the  

in tern a t ion a l 's  con s t i tu t ion  a n d  b y la w s  su p erseded  th e  lo ca l 's   

c o n t r o l  o v e r  s t r ik e s  a n d  s t r ik e  b e n e f i t s ,  r e q u ir e d  p e r  c a p i t a   

ta x  pa yab le  to  th e  In tern a t ion a l ,  au th or iza t ion  for  th e  a u d it  



o f  t h e  l o c a l ' s  f in a n c ia l  r e c o r d s  b y  t h e  I n t e r n a t io n a l  a n d   

m andatory  support  by  the  loca l  o f  any  po l icy  form ulated  by  the   

national  com m ittee  which  is  approved  by  75  percent o f  the   

in te rn a t ion a l 's  b a rg a in in g  u n it s .  C ou p led  w ith  th e  g row th  o f   

in te r e s t  a n d  p o s i t io n s  o f  n a t io n a l  s c o p e  o f  th e  s u c c e s s o r   

union 's  200,000 members over 30 members in  the local  indicated  

to  the  C ou rt  that  th e  successor  w as  a  d is t in ct  and  n ew   

bargaining representative. 

A s  n o ted  b y  th e  C a l i fo rn ia  D is t r ic t  C ou r t  o f  A p p ea l  in   

North San Diego County Transit Development Bd. v.  Vial (1981)  

117  Cal.  A pp .  3d  27 ,  not  a l l  federa l  courts  have  fo l low ed  the   

s t r i c t  t e s t  o f  t h e  T h i r d  C i r c u i t .  I n  N o r t h  S a n  D ie g o ,  t h e   

C ou rt  noted  th at  o th er  c ircu its  p lace  greater  em ph asis  on   

c o n t in u i t y  o f  r e p r e s e n t a t io n .  T h e  C o u r t ,  a d o p t in g  t h e  t e s t  o f   

Retail  Store Employees Union, Local 428 v . NLRB (9th Cir .  1975)  

528  F .  2d  122 5 ,  12 28  [9 1  L R R M  20 01 ]  ,  w en t  on  to  a dopt  

the   reasoning  o f  Am erican  B ridge ,  supra ,  s ta t ing  " i f  there  

i s   c o n t in u ity  o f  r e p re se n ta t io n ,  th e re  i s  l i t t le  l ik e l ih o o d  th e re   

w i l l  b e  a  s ch ism  w ith  th e  o r ig in a l  u n io n ,  a n d  in te rn a l  fa i rn e ss   

w i l l  b e  a c h ie v e d  b y  th e  f e d e r a l  p r a c t i c e . "  

In  Reta i l  Store  Em ployees  Union ,  Local  428 ,  supra ,  the   

C o u r t  e m p h a s iz e d  t h a t  " w h e n  a n  in d e p e n d e n t  m e r g e s  in t o  a  

loca l   o f  an  international  .  .  .  retention  o f  the  sam e o ff icers  [ is ]   

i m p o r t a n t .  "  s in c e  t h i s  s u g g e s t s  " c o n t i n u i t y  w h e r e  i t  c o u n t s ,  

in   a  barga in ing  re la t ion  .  .  .  . "  



In St Vincent Hospital v.  NLRB (10th Cir. 1980) 104 LRRM  

2289, the Court stated: 

When the same persons participate in  
communications with the company with respect  
to  g r iev a n ces ,  c on tra c t  n eg o t ia t ion s ,  a n d  th e   
l ik e ,  c o n t i n u i t y  i s  l ik e l y  t o  b e  p r e s e r v e d .   
S im ilarly  in  Continental  Oil  Co.  v .  N LRB, 113  
F .2d  at  477 , where  we held  that  the   
continuity  of  organization was preserved when  
a  u n i o n  s h i f t e d  i t s  a f f i l i a t i o n  f r o m  t h e   
American Federation of Labor to the Committee  
fo r  In du str ia l  O rga n iza t ion ,  w e  s tressed  th at   
th e  o f f icers  o f  the  union  rem ained  the  sam e  
a f t e r  t h e  t r a n s f e r  o f  a f f i l i a t i o n s .   
(c itation omitted) 

A t  le a s t  tw o  s ta te s  h a v e  a d o p te d  th e  fo re g o in g  te s t  fo r   

pub l ic  em ployees  successor  un ions .  See  L 'A nse  C reuse  Public   

School.  XV MERC 607 (1980) Case No. 679-B-47.,  Taylor County  

School District (1980) 6 FPER 1ill  Case No. MS-005, 80M-083. 

In  L 'A n se  C reu se ,  su p ra ,  a  ca se  s im i la r  t o  th e  in s ta n t   

case ,  an  independent jo ined  an amalgamation of  several other  

local independents.  The Michigan Commission adopted the ALJ's   

determ inat ion  th at  th e  em ployer 's  re fusa l  to  barga in  w ith  th e   

n ew  en t i ty  w a s  n ot  a n  u n fa ir  p ract ice  becau se  th e  e f fe c ted   

c h a n g e  s h i f t e d  t h e  c o n t r o l  f o r  e s t a b l i s h in g  g o a l s ,  p o l i c y   

m a k in g  con tra c t  n eg o t ia t ion s  a n d  ra t i f i ca t ion ,  a u th or iz in g  job   

a c t ion s  o r  w ith h o ld in g  o f  serv ices  f rom  th e  in d ep en d en t  to  th e   

new entity. 

A ll  the  d istr icts  attack  the  proposed  am endm ent on  the   

grounds of lack of continuity. From the foregoing evidence,  

the  m ost  sa l ien t  ev iden ce  o f  ch an ge  is  as  fo l low s :  



A  n ew  govern an ce  s tru cture  is  estab l ished ,  w h ose  o f f i cers   

a n d  g o v e r n in g  b o d y  i s  d i f fe re n t  th a n  th e  o f f i c e r s  a n d  p o l i c y   

m a k in g  bod y  o f  th e  resp ect ive  ch ap ters .  W h i le  th e  ch a pter   

o f f icers  and  po l icy  m aking  bod ies  rem ain  in  ex istence ,  41  they   

w i l l  n o t  b e  th e  o f f i c e rs  a n d  p o l icy  m a k in g  b od y  d ea l in g  w ith   

th e  r e s p e c t iv e  e m p lo y e r  d i s t r i c t s .  S h o u ld  t h e  a m e n d m e n t  

o f   c e r t i f i ca t ion  b e  g ra n ted ,  th e  em p loyer  w ou ld  b e  req u ired  

t o   d e a l  o n ly  w i th  t h e  T U  b o a r d  a n d  o f f i c e r s .  H o w e v e r ,  

th e   execu t ive  boa rd  is  m a de  u p  o f  th e  pres iden ts  from  each  o f  

the   chapters ,  the  o f f icers  are  e lected  at  large ,  and  the  policy   

m aking  body  o f  the  represen ta t ive  coun ci l  is  m ade  u p  o f  th e   

bu i ld in g  rep resen ta t ives  f rom  ea ch  o f  th e  ch a pters .  M oreover ,   

th e  ba rga in in g  team  is  represen ta t ive  o f  th e  ch a pter  b y  a   

m ajority  o f  the  m em bers  (o f  the  f ive  voting  team  m em bers ,  three   

are  from  the  chapter)  .  These  changes  do  not  suggest  an   

a l te ra t ion  in  rep resen ta t ion  con d em n ed  ev en  in  th e  s tr i c t  te s t   

a p p l ied  by  th e  fed era l  cou rt  in  th e  T h ird  D is tr ic t .  

The TU board  now has the unqualif ied  authority  to  revise   

the  dues  owed to  them  by  the  indiv idual chapters .  W hereas   

be fore ,  the  dues  se t  by  the  T U  B oard  w ere  su b jec t  to   

r a t i f i c a t io n  b y  th e  r e s p e c t iv e  r e p r e s e n ta t iv e  c o u n c i ls ,   

fo llowing the 1981 amendment, the TU board had the power to set  

the dues without approval o f  the  respective  chapters .  

41The bylaws as amended, expressly insure their  continued  
ex is ten ce  th at  T U  is  n o t  in ten d ed  to  su p p la n t  o r  rep la ce   
s imilar member association governance bodies.  



While it is true that TU gains complete autonomy to set 

dues to be imposed upon the members of each chapter, that 

differs little from the power of CTA or NEA to increase their 

share of dues. Moreover, TU had the power to set dues from its 

inception in 1978, subject only to the approval of the 

representative councils of the chapters. The new TU 

representative council is made up exactly as the chapter 

representative councils, i.e. , composed primarily of the 

building representatives. The chapters retain power to set 
their own dues. 

A third change is the composition of the bargaining teams 

of each of the locals. Whereas prior to the amendment in 1981, 

the bylaws of TU were silent on the matter, the 1981 TU bylaws 

provide for the constitution, selection and establishing of 

permanent members (two from the TU bargaining committee and 

Harju) plus three selected by the local chapter. The existing 

bylaws of each of the chapters provides for the constitution 

and selection of members of the respective bargaining teams. 

A fourth change is the required "recommendation" of the 

bargaining team for withholding of services, approval of the 

local executive board, and "concurrence" by the Bargaining 

Committee. 42 The TU bylaws of 1978 did not address the 

42There is also required the affirmative vote of 2/3 vote 
of the members of the association seeking to withhold services. 
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question of withholding of services, but it is clear that the 

associations were autonomous from each other and could, each on 

their own, determine to withhold services without approval of 
outside entities such as TU. 

In addition, members of one association may be called upon 

to withhold service, upon call of the TU executive board, 

provided that 60 percent of the members of each vote43 and 

60 percent of those voting in a majority of the affected 

members association vote in favor of withholding services. 

The districts complain of the power of the TU Bargaining 

Committee to recommend approval or disapproval of a tentative 

agreement prior to its submission to the member association for 

ratification. It is clear from the change made by those 
responsible for drafting the bylaws that the mandatory approval 

as a condition precedent to ratification by the local chapter 

was changed to a discretionary provision - that is the 

recommendation of the Bargaining Committee is advisory only and 

the local chapter is not bound by the position of the 

Bargaining Committee. Thus, standing alone, the provision of 

the revised bylaws do not reflect a substantive change. 

Moreover, while the present bylaws provide authorization 

for the TU Representative Council to adopt the initial TU 

43Thus it requires less votes to get chapter approval to 
withhold services on behalf of another chapter than for the 
instant chapter. 

55 

43 Thus 



Bargaining Proposal and to establish goals and minimum 
settlement standards for TU contracts, and to develop 

procedures for monitoring negotiations, and for assuring that 
contracts reflect the adopted goals and settlement standards, 

there is presently no provision of the amended bylaws that 
require the chapters to accept either the initial proposals 

adopted by the TU Representative Council, nor is there a means 

provided for the enforcement of the goals or minimum settlement 

standards. 

The districts also complain about the establishment of the 

Contract and Enforcement TU Contract Administration/Grievance 
Committee in the new bylaws. As presently written, however, 

that committee has no independent powers, but rather is charged 
to "work with the member associations," not to supplant the 

member associations standing with regard to contract 
enforcement. 

The districts complain that the revised TU Bylaws allow for 

the possible domination by officers all from one member 

association. While it might be possible for one member 

association to have five votes on the Executive Board by 

election, the president, vice president, secretary and 

treasurer, plus the one representative from the chapter, that 

still constitutes only half of the Executive Board. That is 

not domination. 
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Thus, the overall change brought about by the transition 

affected here relates to the local's selection of their own 

total bargaining team, and the autonomy of calling their own 
strike. These represent but a portion of the factors employed 

by the NLRB and the courts to the test the continuity of 

representation. 

In all other respects, the chapters continue to elect their 

own officers, process grievances, establish their own dues, 

select a portion of the bargaining team members who constitute 

a majority of the team and have ultimate authority over the 
approval of contracts with their respective employers. Too, 

the chapters will participate in the representation on the TU, 

both the board (each chapter president is on the board by 
virtue of office) and on the representative council (one from 

each building within each district) . Given this retention of 

continued chapter representation, it cannot be said that there 
is a substantive change in representation. 

The Elections 

Numerous contentions are raised by the districts regarding 

the conduct of the elections. Although other reasons compel 

dismissing this petition, consideration of those contentions 

should be given to provide TU some direction (as well as other 

potential petitioners) as to what PERB might expect by way of 

election procedures. 44 

44Particularly here, where TU might file an amended 
petition still relying on the election that took place on
February 25 and 26, 1981. 
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The NLRB's standard for review of affiliation/transfer 

elections is set forth in Hamilton Tool Co. (1971) 190 NLRB 571 

[77 LRRM 1257] . 

While the election procedures . . may not 
measure up to standards the Board demands
for its own elections, . : [they were not]
so lax or so substantially irregular as to 
negate the validity of the election. 

In Amoco, supra, (1978) 100 LRRM 1128, the Board explained
its rationale for this position. 

Since we view an affiliation vote as 
basically concerned with the organization 
and structure of the union and not the 
representational status of employees, it is 
the sort of internal union matter into which 
the Board does not ordinarily intrude. The 
Board determines whether the vote was 
conducted with adequate due process; 
including, for example, proper notice to all
members, an orderly vote, and some 
reasonable precautions to maintain the 
secrecy of the ballot. However, we have 
consistently held that "the strictures which
[ the Board] imposes on its own election
proceedings are not generally applicable in
proceedings to amend certification, or in 
proceedings [like] this involving [union]
affiliation elections. 

As with the question of continuity of representation the 

federal courts have differed with the NLRB's determination of 

propriety of elections. In NLRB v. A.W. Winchester Inc. (1978) 
6th Cir. 100 LRRM 2971, the NLRB's efforts to enforce a section 

8 (a) (5) violation for refusal to bargain after an affiliation 

was denied on the Courts finding that NLRB's determination of 

the validity of the election was in error. The court found 

that employees were given no more than two days' notice of the 
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election, the election was conducted in an open room where 

others could see and there was substantial employee unrest over 

the affiliation decision. 

In Bear Archery, (1977 6th Cir. ) 587 F.2d 912 [95 LRRM 

3904], the Court, applying principles enunciated in American 
Bridge, supra, concluded the Board's findings were in error and 

held that there had not been an opportunity to collectively 

discuss and consider the affiliation question, there was no 

membership meeting, the voting followed immediately after a 

presentation by the affiliating union and the balloting was not 

secret, but rather done in an open room where votes were marked 

at most eleven feet from observers. 

In Fox Memorial Hospital (1980) 247 NLRB 11 [103 LRRM 1152] 
the Board continued to test elections under a broad test. 

Stated the Board: 

The vote in favor of affiliation was 
unanimous and conformed to the constitution 
of the Union and registered the desires of
the members. Although the vote was not 
secret, the procedure was not so 
substantially irregular as to negate the 
validity of the vote. The Board has 
repeatedly held that the strictures which it 
imposes upon its own election proceedings 
are not generally applicable in proceedings
such as this involving employee affiliation 
elections. What is important is giving 
effect to the employees' desires as 
evidenced by the unanimous vote.
Respondent's employees were kept informed 
over a two-year period and did participate
to the extent that they wished or to the 
extent that circumstances permitted. To 
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refuse to give effect to the desires of the
employees would amount to giving the 
Employer a right to veto the employees'
choice of a bargaining representative. It 
is significant that none of Respondent's 
employees objected to the affiliation with 
the S. E. I. U. As stated previously, an 
affiliation vote is basically an internal
union matter and we adhere to the Board's 
consistent policy of honoring the desires of 
the employees pursuant to Section 7 of the 
Act, which clearly grants them the "right to 
bargain collectively through representatives 
of their own choosing." The Board stated in
Newspaper, Inc., Publishers of the Austin
American and The Austin Statesman, 210 NLRB 
8, 10, 86 LRRM 1123 (1974), enfd. 515 F. Id
334, 89 LRRM 2715 (5th Cir. 1975) An 
Employer has no right of choice, either
affirmatively or negatively, as to who will 
sit on the opposite side of the bargaining 
table." There is no question here as to the 
true desires of the employees and no 
question that the affiliation 

PERB's own elections will not be set aside unless it is 

shown that there is serious irregularity in the conduct of the 

election. 45 ERRB Rule 30076, Tamalpais Union High School 

District (1976) 1 PERC 1 PERB Decision No. 1. The aim of 

elections is to foster an environment in which a free election 

can be conducted. San Ramon Valley Unified District (11/20/79) 
PERB Decision No. 111, 3 PERC 10149. 

4545PP ERB election procedures are set forth in title 8,
California Administrative Code section 32720 et seq. Included 
therein are posting of notice of election in accordance with 
times determined by the Regional Director (section 32724) .
Rule section 32738 provides that objections to Board conducted 
elections will be entertained only on the grounds that the
conduct complained of is tantamount to an unfair practice or 
there was serious irregularity in the conduct of the election. 
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In Jefferson Elementary School District (6/10/81) PERB 
Decision No. 164, 5 PERC 12082, PERB noted that it would not in 

every instance set aside an election on a charge of serious 
irregularity. Said PERB: While the election misconduct itself 

may be of a serious or weighty nature, it may not, under all 

circumstances, evidence sufficient cause to disturb the results 

of the election. Thus, as with objections based on conduct 

tantamount to an unfair practice, it is necessary to examine 

the alleged objectionable conduct and to determine if that 
conduct had a probable impact on the employees' vote. As 

recognized in San Ramon, supra, the objecting party is required 
to satisfy its burden of establishing a prima facie case that 

specific activities interfered with the election process to the 

degree of certainty set forth above. 

The Districts raise several contentions attacking the 

validity of the election. 

It's noted that the amendment of the TU bylaws was 

accomplished by a vote of the members of the local chapters, 

who were, at the time of the vote, not members of TU. The 

initial bylaws adopted at the formation of TU established it as 

an association of local associations and expressly provided for 

amendment of its bylaws by approval "for ratification by vote 

of approval of the policymaking body of all member 
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associations, to be effective either immediately or at such 
later time as is specified. . . ."46 

Harju testified that there was an approval of the new 

bylaws by the representative councils in October and the TU 

Board in January 1981 adopted the revised proposed amendments 

flowing from teachers' input. This action was noted in the 

January 27, 1982 edition of TU Today. 

In the absence of contrary evidence (none was offered by 

the Districts, nor was this point addressed in their post 

hearing briefs) , it must be assumed that the rank and file vote 

on the amendment was proper. Moreover, expression by the rank 
and file teacher on the question of chapter alignment with TU 

is more persuasive of the preferences of the organization 
members than voting by the representative council of such 

organization. 

The Districts complain that there was inadequate or no 

notice of the election given to teachers. While the evidence 

shows limited instances of actual posting of notices at 

building sites prior to the election, it is clear that such was 
not the general practice. Rather notice was given by 

publications issued either by the chapters or by TU. Here, 

teachers were alerted to timelines in the materials distributed 

to them regarding the project and given the specific dates of 

4646see 1978 TU Bylaws at page 26, footnote 24. 
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the election in the January 27 edition of the Teachers United 
Today publication, nearly a month before the election. The 

meetings between the building representatives in November and 

December, and the TU board and TU Bargaining Council in late 
January and early February further facilitated knowledge about 

the forthcoming election. It is concluded that the teachers 

were given adequate notice of the election. 

The Districts complain that there was inadequate discussion 

of the issue. There is ample evidence to controvert this 

contention. The teachers were given materials outlining the 

project in early November. They had meetings with the building 

representatives. In December of 1980 and January of 1981 

discussion continued and resulted in teacher concerns being 

addressed by the TU. The board members and members of the 

bargaining team visited each of the sites in late January and 

early February to further afford teachers the opportunity to 

discuss the issue. Finally, TU distributed pro and con 

arguments addressing the issue. The foregoing shows ample 

opportunity to discuss the issue. 
The Districts complain that there was no secret balloting 

provided. It is undisputed that there were no election booths 

provided, but rather ballots were marked in the same room with 

other voters or even with the building representatives. This 

evidence alone, however, does not render the process infirm. 

As was said in NLRB v. Commercial Letter Inc. 86 LRRM 2293, the 
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Board has yet to say that secret balloting is a required 

process. 47 Here, while the balloting took place in the 

presence of other teachers, the marking thereof was executed by 

each teacher according to his or her insistence on privacy. 
The ballots were folded before placement into the ballot 

envelope and there is no suggestion that tampering thereafter 

took place. Each of the building representatives maintained 

reasonable security over the ballot envelope during the times 

they possessed them. None of the building representatives who 

testified nor did Harju, the executive director of TU, receive 

any complaints about the manner in which the election was 

conducted. 

There is no evidence here that voters complained of the 

balloting setting, or that the process impeded voters' 

47 Compare American Bridge Division, U.S. Steel Corp. v. 
NLRB, where the 6th Circuit applied the test of "secret ballot"
as equivalent to the board's union election process and to the 
requirement of section 101 (a) (3) of the Labor Management 
Reporting and Disclosure Act of 1959, 29 USC 411 (a) (3) ,
requiring a secret ballot to approve an increase in the dues 
rate. 

Said the Court, "Section 3 (b) of the Act, 29 USC section 
402 (k) defines secret ballot as "the expressions . . of a 
choice with respect to any election or vote taken upon any 
matters, which is cast in such a manner that the person 
expressing choice cannot be identified with the choice 
expressed. The Department of Labor which is charged with 
enforcing the same secret ballot provisions with regard to
internal union elections, has taken the position that the 
definition in Section 3 (k) requires that there be no 
possibility that any one would be able to determine how a 
member's vote was cast. 
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e x p r e s s i o n  o f  th e ir  c h o ic e .  4 8  T h a t  t h e r e  h a v e  b e e n  o r  a r e  n o  

complaints  about the election by partic ipants  has been a  factor  by  

the NLRB. NLRB v.  Commercial Letter Inc.  (3rd Cir.  1972) 457 

F .  2d  660  [86  LRR M  2293]  .  Am oco  Product ion  Com pany (1975)  

220 NLRB 861 [90 LRRM 1434];  J .  Ray McDermott & Co. Inc.  

v. NLRB (1978) 5th Cir. 98 LRRM 2191. The testimony of Kinney 

relating  to  the  num bering  of  bal lots  is  credible  that  he  d id  not  

look  a t  th e  vo te  m a rk in gs  on  th e  b a l lo t  w h en  h e  a scer ta in ed  th e  

n u m b er .  T h e  n u m b er in g  sy s tem  w a s  em ploy ed  on ly  to  en su re  

v e r a c i t y  o f  t h e  b a l l o t .  M o r e o v e r ,  t h e  b a l l o t in g  p r o c e s s  w a s  

t h e  s a m e  a s  h a d  b e e n  e m p l o y e d  i n  o t h e r  c h a p t e r  e l e c t i o n s ,  

for  officer and/or contract ratif ications. 

T h e  D is t r ic t s  c o m p la in  th a t  th e  b a l lo t  d id  n o t  d e s cr ib e  th e  

bargaining agent change and was therefore inadequate. 

There was, however, sufficient notice to teachers that the bargaining 

project did contemplate amendment of  the bylaws and that the 

barga in ing  pro ject  inc luded  a  change  in  the  barga in ing  agent .  

T h at  th is  w as  un derstood  is  re f lec ted  w ith in  th ose  

m od i f ica t ion s  m ade  by  T U  as  a  resu lt  o f  teachers  in put  in  

r e s p o n s e  to  th e  in i t ia l  p r o m u lg a t io n  o f  th e  p r o je c t .  

M od if icat ion  o f  the  proposed  by law s ,  preserv ing  ch apters '  

ratif ication  authority  over agreements,  that  each chapter  would 

48  N one  o f  the  chapter  by law s,  requ ir ing  secret  ba l lo t ing ,  
defines such procedure. 



continue to exist and should be able to pull out of the project 

indicate awareness of bargaining agent change. The wording of 

the ballot did not alter the ramification of the amendment. 

The Districts contend the TU election procedures did not 

preclude electioneering by coworkers or building 

representatives and that there were discussions by building 

representatives. 

In Jefferson, supra, the Board acknowledged that "last 
minute electioneering is antithetical to the free and 

untrammeled election choice 'absent a showing of serious 

irregularity, ' the result of an election should not be lightly 

disturbed or disregarded. " It noted: 

The rule established by the National Labor 
Relations Board (hereafter NLRB) in Milchem, 
Inc. (1968) 170 NLRB 362 [67 LRRM 1395] 
against such conversations, regardless of 
the content, in order to avoid last minute 
electioneering or pressure and unfair 
advantage from prolonged conversations with 
waiting voters. This rule was adopted in
the hopes of preserving the sanctity of the 
final minutes before an employee casts his 
or her vote. The NLRB also noted, however, 
that the application of this rule "will be 
informed by a sense of realism. " While the 
content of the speaker's remarks will not be 
of critical concern, any chance, isolated,
innocuous comment or inquiry "will not 
necessarily void an election." 

The evidence revealed in the present record is of 

unsolicited inquiries by voters. Two or three voters asked one 

building representative what the election was on and were told 

that it was for the change in bylaws. Two or three voters 



asked a building representative what the issue was and were 

told that the Executive Board recommended a yes vote, but that 

it was their decision to make. A couple of voters asked two 

other building representatives how they felt, and were told 

that they would have to decide for themselves. Such evidence 

does not demonstrate electioneering within the meaning of 

Milchem, supra, and constitutes, at most, brief responses to 
unsolicited inquiries. The Districts have not shown that any 

voters were affected by these responses, or that the conduct 

interfered with the election process or had a probable impact 

on the employee's vote. 

The absence of rules promulgated by TU against 

electioneering is not itself irregular conduct and, in the 
absence of any showing of irregular conduct, such absence does 
not establish an infirm election process. 

The Districts complain that some building representative 

posted results of the election prior to the end of the election 

period. While it is true that three of the building 

representatives conducted the election on Wednesday and posted 

the results of that election at the end of that day and that 

others held the election on both days (or on Thursday) , there 

is no evidence that any persons at those buildings where the 

election took place on Thursday received any information about 
the results either from the sites of Wednesday elections or 

from TU. Hence, no harm can be drawn from the foregoing facts. 
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The Districts complain that the election results cannot be 

established because of the nature of the report offered by TU, 

( the Committee's report to the TU board dated March 11, 1981) 

and that the ballots were destroyed. The hearing officer 

allowed introduction of the committee report only as reflection 
of that report and not as substantial proof of the election 

results. This ruling, however, does not mean that the position 
regarding the election results is not acceptable. The TU board 

adopted the report of the Committee. That action is all that 

is necessary for TU to establish the outcome of the elections. 

That TU destroyed the ballots has no bearing on the 

veracity of the election results. They were destroyed, as 

Harju credibly testified, because of the practice of destroying 
documents during the summer . 49 

The Districts complain that nonmembers were excluded from 

the vote. It is undisputed that none of the chapters or TU 

allowed non-local association members to vote in the 1981 

elections. This fact should not invalidate the elections. AS 

was stated in Amoco, supra, the question is one of an internal 

union matter, and the question is one properly passed upon by 

members only. In Amoco, the Board stated: 

The issue is whether an employer is relieved
of its obligation to bargain with the union 
certified to represent its employees 

49The bylaws of two of the associations provide for 
destruction of ballots after 90 days following an election. 
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following that union's affiliation with
another labor organization, if voting on the 
question of affiliation is limited to union 
members. The fact that union merger or 
affiliation votes are basically internal, 
organizational matters, coupled with the 
employees' opportunity to exercise their
right to choose whether to participate or to 
refrain from engaging in concerted activity, 
persuades us to find that union affiliation 
votes limited to union members are valid. 

An affiliation is the alignment or 
association of a union with a national or 
parent organization. An affiliation does 
not create a new organization, nor does it
result in the dissolution of an already 
existing organization. The organizations
participating in the affiliation determine 
whether any administrative or organizational
changes are necessary in the affiliating 
organization. The reasons for affiliation 
are diverse, but may include a smaller 
union's desire for bargaining expertise or 
financial support from a larger 
organization, or a lack of leadership within
its own ranks. A larger organization should
welcome the addition of assets and members. 
The motivation may be simply a belief in 
"strength in numbers." 

But whatever factors motivate affiliation, 
affiliation does not directly involve the 
employment relation. The status of wages, 
working conditions, benefits, and grievance
procedures is unaffected by the affiliation 
vote; the collective-bargaining agreement
between the union and the employer remains 
effective until the stated expiration date. 

Having no direct effect on the employment 
relationship, affiliation vote procedures, 
including the voting status of nonmembers, 
are internal union matters. Nonmembers may 
elect to retain their nonmember, nonvoting, 
nonparticipatory status, or, if they are 
sufficiently interested or concerned about 
an upcoming affiliation vote, they may
become members and participate under normal 
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union rules. That the option to participate
in an affiliation election is not accorded 
to nonmembers differs little from their 
exclusion from other internal matters, 

including strike votes and contract 
ratification votes, and the selection of 
officers, stewards, and negotiators. But we
have not found exclusion of nonmembers in 
those instances unlawful or incapacitating. 

The single case holding membership-only elections infirm, 

Jasper Seating Co. , Inc. (1977) 231 NLRB 1025 cited by the 
Districts, stands alone amidst contrary precedent and was 

overruled in by the Board in Amoco Production Co. (1979) 239 

NLRB 1195. No discernable rationale suggest a different 

application of the Amoco rule to the EERA. Given the internal 

nature of an affiliation vote, PERB's sensitivity to 

noninvolvement in such matters, as discussed in Kimmet 

(10/19/79) PERB Decision No. 106, it is appropriate to employ 

the Amoco test. There were bi-annual drives to secure new 

members and the dues authorization form was the only condition 

precedent to membership and the right to vote. The se 

circumstances further afforded all teachers the opportunity to 

join the union and to express their views via the ballot. 

The Districts complain of the alleged "mispresentation" as 

described by the witness from Magnolia where Harju and the 

chapter president described the "opting out" process. 

This argument falls in the analysis of the witness' 
testimony. She testified as to her impression of what they had 

said. She acknowledged that her understanding was that TU 
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would remain the exclusive representative and that Harju would 
still be at the table is consistent with Harju's testimony and 

the workings of the new bylaws "opt out" procedures. This 

evidence simply does not meet the magnitude of 

mischaracterization that would justify setting aside the 
election results. 

The Districts complain that TU was in favor of the 

project. The evidence shows clearly the board majority was in 
favor, but it did take steps to prevent untoward publicity on 

that fact by giving signatory to members of TU who supported 

the project rather than to the whole board. As was stated in 

J. Ray McDermott & Co. v. NLRB (1978 5th Cir. ) 98 LRRM 2194 the 

fact that the leaders support the affiliation transfer does not 

invalidate the results of the meeting they chaired. Said the 
Court: 

"The task of union leaders is to lead; they 
cannot be faulted for sponsorship of a 
particular program so long as their 
leadership is fair and protective of the
union member rights. " 

Another argument advanced by the employers is the increase 

in the number of employees represented. A single employer in 

the present case, for example in Savanna, deals with an 

association with 68 members representing a unit consisting of 
80 employees. Under TU, however, the combined unit represented 

is 2017 unit members and the association (TU) has 1525 
members. There is no effort on the part of TU however, to 
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change the unit in any district. As noted, there would be five 

different contracts negotiated by TU, one for each district. 

Moreover, while the Third District Court may be impressed with 

the increase in size of employees represented by the successor 

union, see American Bridge, supra and Bernard Cloecker, supra, 

the NLRB is not influenced by such circumstances. See 

Montgomery Ward (1971) 188 NLRB 551. 

The Anaheim Union High School District argues that these 

petitions seek to improperly merge the five presently certified 

district bargaining units into one regional bargaining unit 

without the consent of the affected districts, relying on Douds 

v. International Longshoremen's Association, 241 F. 2d 278 (2d 

Cir. 1957, 39 LRRM 2388. They assert the general rule that 

neither a union nor an employer may expand the certified 

bargaining unit without the consent of the other party. While 

Douds does express that rule, its application thereof was to 

facts different than the instant case. There, the union, upon 

negotiations for a successor contract, was insisting that 

single contract cover employees in different ports not 

previously covered, but whose inclusion in the same unit had 

been determined appropriate by the NLRB in representation 

proceedings. In the present case, TU does not attempt to 

negotiate a single contract with all five districts but will 

continue to negotiate separate contracts with each of the five 
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districts, each contract addressing only the certificated 

employees of each district. 

Moreover, certification of the five locals pursuant to 

their request will not result in a single unit represented by 

TU. Rather, should each petition be granted, five separate 

certifications would issue, one representing TU as the 

exclusive agent in relation to a single employer school 

district. The EERA simply does not envision multi-employer 
bargaining units. Section 3540.1(e) defines the exclusive 

representative as "the employee organization recognized or 
certified as the exclusive negotiating representative of 

certificated or classified employees in an appropriate unit of 

a public school employer. " Section 3540.1(j) defines "public 

School employer" or "employer" as the "governing board of a 
school district, a school district, a county board of 

education, or a county superintendent of schools." The se 

definitional constraints as well as the underlying theme of 

single employer as expressed in those provisions relating to 

rights of employes (section 3543) employee organizations 

(section 3543.1) , impasse procedures (section 3545 et seq) , and 

arbitration (section 3548) permeating the EERA clearly embrace 

the notation of a single employer-employee organization 

relationship insofar as certification is concerned. 

Recognizing the rights of the employee organizations to 

engage in coordinated bargaining, including the discretion to 
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determine who sits at the bargaining table on behalf of the 
union, (see General Electric Co. v. NLRB (2d Cir. 1969) 412 

F. 2d 512), the District insists that those powers enjoyed by 

the TU go beyond coordinated bargaining. In support of this 

argument, the District relies on the TU Representative 

Council's authority to establish common bargaining goals and 

priorities, set minimum standards and determine ratification 

procedures for all districts, coupled with the bargaining 

committee review and approval of contracts before submission to 

the chapters. The power of the Representative council is, 

however, related to the source of proposals and expressly 

includes recognition of the input of proposals by the 
chapters. 50 

Minimum standards established by the council are not 

binding upon the chapters but advisory only. The provisions on 

ratification procedures, contrary to the Districts' contention, 
relate to ratification by the TU Bargaining Committee (still 

advisory only) not to ratification procedures of the chapters. 

Finally, the power of the TU Bargaining Committee to approve or 

disapprove a contract is only the power to recommend. The 

chapters are free to disregard the position of the TU 

Bargaining Committee. 

50 Indeed the bylaw provisons provide that the initial 
proposal drafted by the TU "shall include such proposals as may 
be requested/required by the member associations. (section
8.3 (c) ) . 
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The District further argues that the powers of TU to call a 
general strike and the required approval of the TU bargaining 

committee and bargaining team for a chapter to engage in strike 

activity surpasses coordinated bargaining. The TU executive 

board may call for the withholding of services in more than one 

member association, but such action requires the recommendation 

of the Collective Bargaining Committee, concurrence of the 
Representative Council and approval by 60 percent of the 
members of the affected chapter as well as 60 percent of those 

voting in a majority of the affected member associations. The 

chapters are represented on the executive board (each chapter 

president is a member) and officers are elected at large, and 

the representative council is made up of one person from each 

building site plus one for each additional 25 members or more 

at the site. The determination to call a TU wide strike is not 

without each chapter having representation in the decision 

making process and in the end still requires approval of 60 

percent of the chapter members. Thus, each chapter determines 

whether to participate in the withholding of services. 

Moreover, the employer does not lose its right to preclude such 

action either by contract prohibition (two of the existing 

contracts contain no work stop provisions) nor its right to 
pursue unfair practice charges where such activity is unrelated 
to their district. That each chapter is required to have the 
approval of the collective bargaining committee to undertake 
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withholding of services is no more of an internal decision to 

reach that decision than a chapter determination to require 

100 percent vote for such action. The District would have no 

more say in the latter than it does in the former. 

In sum, the chapters remain intact, in governance and 

selection of officers. Their representatives on the 

negotiating team constitute a majority of the team. Their 

representative policy making body and the members retain final 

approval of proposed contracts. Their representatives will 

continue to process grievances. Whether the employer districts 

wish to form together for the purpose of negotiating with TU is 

left up to them, however the existing circumstances do not 

require them to do so. They will be negotiating with TU, but 

at the table only on issues demanded by the chapter, and 

through representatives of the majority of whom are selected by 

the chapter. 

In summary, the Districts' objections to the amended 

certification should be rejected. With regard to the 

continuity of representation issue it has been found that the 

only substantive change has been the power to name the entire 

bargaining team member constitution, and the power to 

independently call strikes. Even under the strict view of the 

Third District courts, this change does not represent an 

alteration of the fulcrum of control. With regard to the 

conduct of the elections, employees had ample notice of the 
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proposed bargaining agent change, ample discussion and 

opportunity for change of the proposal (and effected such 

change) and expressed their views on the matter in a setting 

that did not give rise to serious irregularity. While this is 
not to say that the conduct of the election would serve as a 

model of future amendment of certification type elections, it 

cannot be said to fall so short of a process of employees 

expressing their views on the issue as to require PERB to 

ignore that view. 

In sum, under the test of American Bridge Co, supra, the 

certified union does not oppose the amendment, indeed the 

president of each has filed the petition for the amendment; it 

has been found that the bargaining unit remains the same and 

there is continuity of representation; and that the chapters 

have (although local bylaws have yet to be amended) conducted 

an election on the issue giving unit members an opportunity to 

consider and vote on the question through a democratic process. 

Disposition Disposition 

It has been found that petitioners' request for amended 

certification is premature in that bylaws of the Chapters have 
yet to be amended to conform to the provisions of the TU bylaws 

as contemplated by the TU bylaws. It has been found that 

petitioners have affected an affiliation by the proceedings 

upon which their request is made. The petitions are thus 

improperly filed within the meaning of PERB regulation section 

77 

proposed bargaining agent change, ample discussion and 

opportunity for change of the proposal (and effected such 

change) and expressed their views on the matter in a setting 

that did not give rise to serious irregularity. While this is 

not to say that the conduct of the election would serve as a 

model of future amendment of certification type elections, it 

cannot be said to fall so short of a process of employees 

expressing their views on the issue as to require PERB to 

ignore that view. 

In sum, under the test of American Bridge Co, supra, the 

certified union does not oppose the amendment, indeed the 

president of each has filed the petition for the amendment; it 

has been found that the bargaining unit remains the same and 

there is continuity of representation; and that the chapters 

have (although local bylaws have yet to be amended) conducted 

an election on the issue giving unit members an opportunity to 

consider and vote on the question through a democratic process. 

It has been found that petitioners' request for amended 

certification is premature in that bylaws of the Chapters have 

yet to be amended to conform to the provisions of the TU bylaws 

as contemplated by the TU bylaws. It has been found that 

petitioners have affected an affiliation by the proceedings 

upon which their request is made. The petitions are thus 

improperly filed within the meaning of PERB regulation section 

77 



32763 (b) . It is appropriate to dismiss the petitions with 

leave to amend said petitions to provide petitioners an 

opportunity to complete elections for chapter by law 

amendments. To afford petitioners an opportunity to complete 

the chapter bylaws amendment it is appropriate to extend to 

them a period not to exceed six months for such transaction. 

Accordingly, petitioners shall have six (6) months from the 

date this proposed decision becomes final to amend their 

request for amended certification. Petitioner should further 

amend their request to reflect an affiliation. Such amendment 

should request that each chapter cetification state chapter/TU 
UniServ Unit/CTA/NEA. 

PROPOSED ORDER 

The petitions for transfer of jurisdiction filed by the 

Anaheim Elementary Education Association, CTA/NEA, Centralia 

Education Association, CTA/NEA, Magnolia Educator's 

Association, CTA/NEA, Savanna District Teachers Association, 

CTA/NEA, and the Anaheim Secondary Teachers Association, 

CTA/NEA, are hereby DISMISSED with leave to amend. Each of the 
petitioners shall have six (6) months from the date this 

proposed decision becomes final to file an amendment to their 

respective petitions for transfer of jurisdiction which 

amendment shall include the following: 

1. Demonstration that such petitioner has, in accordance 

with the provisions of its chapter bylaws for such amendment, 
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amended its bylaws to bring them into conformance with the 

by laws of Teachers United UniServ Unit, and 

2 .2. The request for amendment of certification is to show 

an affiliation of the employee organization with Teachers 

United UniServ Unit as opposed to transfer of jurisdiction to 

Teachers United UniServ Unit. 

Pursuant to California Administrative Code, title 8, 

part III, sections 32763 (d) , 32350(a) and 32305, this proposed 

decision shall become final on June 14, 1982, unless a party 

files a timely statement of exceptions. See California 

Administrative Code, title 8, part III, section 32300. Any 

statement of exceptions and supporting brief must be actually 

received by the executive assistant to the Board itself at the 

headquarters office in Sacramento before the close of business 

(5:00 p.m. ) on June 14, 1982, in order to be timely filed. See 

California Administrative Code, title 8, part III, 

section 32135. Any statement of exceptions and supporting 
brief must be served concurrently with its filing upon each 

party to this proceeding. Proof of service shall be filed with 
the PERB itself. See California Administrative Code, title 8, 

part III, sections 32300 and 32305, as amended. 

DATED: May 24, 1982 F.A. Kreiling, Regional Director F.A. 

By 
Cary M. Gallery
Administrative Law Judge 

_ 
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