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Before Martinez, Chair; Huguenin and Gregersen, Members.

DECISION

GREGERSEN, Member: This case is before the Public Employment Relations Board
(PERB or Board) on exceptions filed by the Poway Unified School District (District) to the
proposed decision (attached) of a Hearing Officer. A unit modification petition (Petition) was
filed by the Poway School Employees Association (Association), the exclusive representative
of the District’s Office/Technical and Paraprofessional Unit (Unit). A formal hearing was held
and the Hearing Officer issued a proposed decision concluding that 12 substitute classifications
occupied by substitute employees of the District shared a sufficient community of interest with
the employees in the existing Unit and therefore ordered that the substitutes be included in the
existing Unit.

The Board has reviewed the entire record in this case, including the proposed decision,
the District’s exceptions, and the Association’s response to the District’s exceptions. Based on

this review, we find the Hearing Officer’s findings of fact supported by the record and his



conclugions of‘ law well~reasonecl1 and in accordance with applicable law. We therefore affirm |
the unit modification and adopt the proposed decision ag a decision of the Board itself, subject
"to the discussion below of ‘ghe District’s excéptions.
| PROPOSED DECISION

At issue before the Hearing Officer was the proposed inclusion of crossing guards,
substitute crossing guards, and épproximately 135 substitute classiﬁca__tion_s into the Unit.

With respect to the crossing-,guard clas’siﬁcation, the Hearing Officer .detcrmined that
wile th parte stipulte t plasing the lassifiaton o th oxsing U, the pari flld
to present any evidence that such a conﬁgurétion would be appropriate. No facté were
presented estéblisiﬁng that the crossing guards sh'ared a cofnmunity of interest with Unit -
émployec;é, and therefore the Hearing Officer declined to add crossing guards or the substitute
crossing gu;ards to the existing Unit.! |

“ With -résbect to the rerﬁuining 'substitutevclassiﬁcations, the H§aring Officer declined 'fo
address any classification thaf was not 6urrent1y filled. Of the 135 Unit clas’siﬁ,cations |
originally peti';ioned for, only }2' classifications were ﬁIleci by substitute employees at'the time
of the filing of the Petition, Therefore? the Hearing Ofﬁce‘r only looked at coimnuhity 'of
interest factors with respect to the ‘tweilve filled posit}ons. .

The Hearing Officer determined that the 12 ﬁetitioned-for substitute classifications |
shared mutual intetests hl_numefous areas, including: job duties; interaction and in@erchange

with other employees, qualifications, discipline, training, supervision, wages and work hours,

" In support of his holding; the Hearing Officer cited Fremont Unified School District
(2014) PERB Decision No, 2397, citing Centinela Valley Union High School District (1978)
PERB Decision No. 62, which held that a Board agent should not accept parties’ stipulated
units without scrutiny, which may include conducting a representation hearing and eliciting
. evidence in support of the stipulated unit, in a unit modification case before PERB. Nothing
precludes parties from freely entering into an agreement to modify an existing unit without
participating in the PERB unit modification process, (PERB Reg. 32781.)
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In fiz_ld_ing that substitutes are' not casual employees, tﬁe Heating Officer determined that,
unlike casual employees, substitutes had .a reasonable expectation of contiﬁued employment
and therefore shared a sufﬁcient community of intéresj: with employees in the existing Unit,
DISCUSSION

- Generally, the District’s oxceptions focused on the Hearing Officer’s finding that the 12
substitute classiﬁcatio‘ns ;1t issuﬁ were not “casual;’ emplgyees. PERB ﬁas long defined casual
emp_lzo'yees as those who have a sporadic or intermittent _relations‘hip with the employer and
therefore lack a sufficient community of inter.est .with regular employees to Ee included in the
fegv;ulérl umt (U-r;i? Deéérnéiﬁatioﬁf'or; E%ployees é;’the Cal‘z‘fomiq St;ate Ur-ziver.s'iiy“a-ﬁa.’ -‘
"Colleges (1981) PERB Decision No. 173-H, ciﬁng Mission Pak Co. (1960) 127 NLRB 1097))
The District urges the Board to adopt a test sifnilar to the one used by the National Labor
Re]aﬁqns Board (NLRB) for determining umt membership eligibility based on a minimurn
fhresh'old number of hpurs worked within a specified time frame,

In support of its argﬁrﬁcnt, the District contends that over 73 percent 6f the employees'
iﬁ the petitioned-for positions worked fewer than 20 days in an eightumonth period preceding
the Petition, and that the majority of thefn worked fewer thaﬁ 10 days. The Diétrict ié
essentially attempting to define a point at which a:n. employee’s relationship with the District is
transformed from in'_tennittent ﬁnd sporadic to substantial and continuing. | Such point would,
according to the Diétrict, represent a threshold test as to when an erriploye_e would be eligible
for baréaining unit mcmbefship. In support of its arguxﬁcnt, thé Distriet provided citations to
numerous NLRB cases wherein certain positions wete excluded where such positions were
held by. employees who did not regularly average four or more hours of work per week during .

the quatter before a petition for unit modification was filed, (See Five Star Transportation Inc.




(2007) 349 NLRB No, 42; Metro Cars (1992) 309 NLRB No, 77 Trump Taf Mahal Associates
(1992) 306 NLRB No. 57, Davison-Paxon Co. (1970) 185 NLRB No, 21.)
While PERB may take cognizance of NLRB precedent in order to interpret analogous
provisions of PERB statutes (Carlsbad Unified School District (1979) PERB Decision No, 89),
with respect to this issue, we decline to adopt such an approach,
PERB has a long history of rejecting such a formulaic approach to bargaining unit
. composition. In Dixie Elementary School District (1981) PERB Decision No, 171 (Dixie), the
Board modified an existing urit of regular full-time substitute and temporary teachers by -
including certain day-to-day substitutes and temporary teachers.” The Board stated:
[There was] no indication that the [petitioned-for] teachers’
interest and commitment to, or empathy with, the concerns of
others within the bargaining unit, is proportional to their number-
of-days-employment, Moreover, to impose a threshold
requirement for inclusion in the unit based on number-of-days-
employment would be inevitably arbitrary. There is no rationale
instructing where the line establishing the minimum should be
drawn, Accordingly, this Board does not require, as a condition
‘of unit membership, that a classroom teacher work for a specified
numbet of days,

(4., supra, at pp 7-8, fn. omitted,)

The Board has also rejected the argumeitt that less than 50 percent part-time
employment alone should automatically result in the designation of an employee as casual.
(See Paramount Unified School District (1977) BERB Decision No, 33; Belmont Elementary
School District (1976) EERB Decision No. 7.)* The mere fact that an employee does not work

a particular number of days or percentage of time does not, in and of itself, indicate that the

employee does not share a community of interest with other unit members, (Unit

4 Pfior to January 1, 1978, PERB was known as the Educational Employment Relations
Board (EERB),
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Determination for Service Employees of the University of California (1983) PERB Decision
No, 245¢c-H, at p. 10.) _
The District further argues that since the issuance of Dixle, supra, PERB Decision

No. 171, changes in PERB precedeﬁt have requited a different finding regarding the minimum
employmeﬁt rglationSbip between a substitute and the employer to iﬂcludc an individual into a
bargaining unit. According to the District, since Dixie, PERB has used the “established
interest formula” to determine when an employee is deemed sﬁfﬁciently iﬂterested in
employment-relate:d mattere. to allow hlm or he:r to vote on representatlon issues, The ﬁlstr1ct

| uses Palo Alto Unij‘ ed School Dtstrict et al (1979) PERB Decision No. 84 (Palo Alro) to
articulate the “estabhshed interest formula,”® In Palo Alto only the substltutes on the curr_en-fc
substitute list who had‘taug'ht at least 10 percent of the pupil school days in the ourrent or
previous school year were deemed eligible to vote in a PERB conducted representation
eleétion. |

We d'isagree with the District’s contention, There has been no change in appiicable

PERB preceden‘;. Beginning with Pale Alto, supra, PERB Decision No, 84, the Board
éogclﬁded that all substitute employees should be included in thé bargaihing unit, but
established the “established interest formula” as the threshold for voter eligibility in PERB
conducted representation elections, In reaching its decision, the Board reasoned that while it is
presumed that salaries and other ferms and conditions of employment affect all members of the
unit, the choice 6f a negotiating agent should be limited to those substitutes with an established -
interest in employment felationé with the employer. (Jd. at p. 10.) PERB reafﬁnned its

distinction in Qakland Unified School Disirict (1988) PERB Order No. Ad-172 wherein it held

* Despite the District’s contention, the development of the “established interest
formula” was not adopted after the Dixie decision, but in fact pre-dates Dixie as is seen in the -
District’s citation to Palo dlto, supra, PERB Decision No, 84,




that a substitute who taught one day per year was in the bargaining unit, but may not be
eligible to vote in a representation election unless he or shé had worked 10 percent of the
current or previous school year. (See also State of California (Department of Personne]
Administration) (1992) PERB Decision No. 948-8 [finding that seasonal lifeguards are
in_cllidéd in a bargaining unit but that “not all members of a bargaining unit ... are eligible to
vote in a representation e'lectiox'l”].) There is a'clear distincﬁén between voter eligibility and
unit membership eligibility. PERB has consistently held that employees should be included in
barg'aining units regardless of how few hours they may work in a year, while at the same time
llmltlngwho ;r;é,;v'c.)te in ;'épr;a;senta;im.l c;ie;:tions. -A“s-such, we decline to use the “established
interest formula® to determine eligibility for bargaining unit membership. )

The Distﬁct fuﬁher argues that if the Board does not adopt the formuiaic approach
followed by the NLRB or extend the “established interest formula® to eligibility for bar_gain'ing
unit membeiship, that the substitutes at issue should be excluded from the Unit because they
lack a sufficient communit}; of interest-with other unit employees because of their “casual”

| status. |

Despite its contention, nothing in the District’s exceptions takes issue with whether the
substitutes perform duties similar to those of other urﬁt employees; receive the same rates of
pay; have the same qualifications, skills émd education; work the same shifts;’ q'r report to the
same supetvisors, None of the community' of interest factors identified by the Hearing Officer
are disputed at all by the District. Rather, the District focuses its argﬁmeht on the conclusory
premise that the substitutes at issue are “casugil.f’ |

Tﬁe Board has identified criteria for distinguishiné “casual® employees from employees‘
with collective bargaining rights. In addition t‘o’ having a s'poradic or inter‘nﬁittent relationship

with the employer, casual employees also lack 2 reasonable expeotation of future employment




with that employer. For example, in Unit Determination for Technical Employees of the
University of California (1983) PERB Decision No. 241¢-H, PERB held that, with respect to
both the classifications of “Special Duty Héspital Assistant” and “Special Duty Vocational
Nurse,” “[t]here is no indication that the employees in [these] classification[s] do not have a
reasonable expectation of coﬁtinuing employment.” (Jd. at pp. 21-22.) PERB concluded that
those classifications were ﬁot casual and therefore not included in the ﬁatient care technical
unit. (Jbid.) Likewise, in Unit Deter;ﬁz'naﬁon Jor Clerical Employees of the Um‘ﬁersity of
California (1983) PERB Decision No. 244b-H, PERB held that employees in the “Clerk””
classification were not casual employees because “[t]here is no evidence indicating that clerks
do not have a reasonable expectation of continuing employment.” (Id. at.p. 11) The Board
went on to hold that, since “[t]here are no specific facts in the record indfcating that employees
in [the ‘Assistant’ classifications] are not reappointed or have no reasonable expectation of
continued employment[,] ... we reject the Qlaim that these erpployees are casual and include
the classifications in the unit.” (/bid.) |
This case was submitted on a stipulated record és can be seen in the attached proposed. -

dec\ision.. ‘Upon review, the stipulated record is devoid of any specific facts indicating that the
subst.i-tutes at issue have no reasonable expectation of continued employment. More
importantly, however, the District stipljlatéd to the fact that the substitutes do have a
reasonable expectation of future employment. Stipulated fact number 66 specifically states:

The District maintains a list of available substitute employees,

and employees on this list have a reasonable expectation of future

employment as a substitute with the District, absent any concerns

about their work performanece or their conduct. The petitioned-

for classified substitutes have no expectation of regular (i.e., non-

substitute) employment with T_h_e District[.]

Stipulated fact number 70 further states in pertinent part that “many substitute

employees have worked for the District in that capacity for a number of years.” Given that




there is no dispute that these employees have a reasonable expectation of contiﬁﬁipg
employment as substiﬁltes for the District, in some cases for several years, we reject the |
District’s ¢laim that these employees are “casual” for purposes of their exclusian from the
bargaining unit,

Request for Stay of Activity

In addition to its exceptions, the District simulténec;usly filed a Request for Stay of
Activity pending the issuance of this Board decision, According to the Distﬁct, a stay of
~ activity is imperative because PERB’s findings herein will seriously alter the administrative
;tixﬁ;a thc. District will éxpend in preparing to address matters relative to negotiations regarding
-the elhployces at issue, The Associatioﬁ did nbt fespdnd 16 the District’s request.

Asa threshold matter, PERB Regulation 32370, “Request for Stay of Ac-tivity,‘” appears
ﬁnder Article 3, “Administrative Aﬁpeals.” Under PERB Regulation 32350(z), an
adnﬁniétraﬁ«ve decision does not include “(3) a decision which results from the conduct of a
formal hearing or from an investige.ltion which results in tht;. submission of a stipulated record
and a j)ropb‘sed decision ﬁitten fursua.nt to Sectic;n 322157 A't issue herein iy precisely the-
fype of decision arising out of PERB Regulation'-32350(a)(3) and exeluded from fhe definition
of administrative décision, and therefore not subject to a stay. | .

. As imporiaht, under PERB Regulation 32305, “Finality 6f ‘Board Agent Decisions,”
“(a) Unless a party files a timely statement of exceptions to fhe proposed decision, £hc decision
shall become final on the datc si)eci'ﬁed ;chefein.”' Unlike an administrative decision that is
final and effect‘iveipon issuance, a proposed decision only becomes final and effective if no
-exceptioné are ﬁléd. Since excoptions were filed in this matter, the proposed decision aid not
become final and the proposed ofder did not go into effect. As such, the District’s Request for

Stay of Activity is not proper and is therefore denied,




ORDER

Based on the foregoing findings of fact, conclusions of law, and the entire record in this
case, the petition for unit modification by the Poway School Employees Association
| (Association) in Case No. LA-UM-867-E is hereby GRANTED, in part, consistent with the
.p.roposed decislon, | '

Pursuant to the Educational Employment Rclé.tions Act section 3545, subdivision (a),
 and the Public Employment Relations Board (B;)ard) Regulations, the Board adas the |
following job classifications to the existing baf_g'aining unit represented by the Association:

Office Assistant II, Library Media Technician, LAN Administrator, Campus Seéurity |

Specialist, Health Services Technician, Program Aide ESS/ASES, Lead Middle School ASES |

Assistant, Instructional Assistant-Preschool, Instructional Assistant ELL, Instructional
‘Assistant I—Special Education, Instructional As_:sistant 1I-Special Education, and Athletic

Trainer employed by Poway Unified-School District.

Chair Martinez and Member Huguenin joined in this Decision,




STATE OF CALIFORNIA
PUBLIC EMPLOYMENT RELATIONS BOARD

POWAY UNIFIED SCHOOL DISTRICT,

| _ REPRESENTATION
Employer, CASE NO. LA-UM-867-E
Cand . | * PROPOSED DECISION
‘ - (February 13, 2015)
POWAY SCHOOL EMPLOYEES
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_ owsiveRepesenatie. | .
Appearances: Atkinson, Andelson, Lﬁya, Ruud & Romo by Gerald A. Conradi and Amy W;
Estrada, Attorneys, for Poway Unified School District; Ochoa Legal Group by Ricardo Ochoa
and Dovie Yoana King, Attorneys, for Poway School Employees Association.
Before Yaron Partovi, I—Ieéring Officer.
| PROCEDURAL HISTORY
; The Poway School Employees As;soc‘:ia’ti'on (PSEA) is the exclusive representative of -
the émp]oyees at Poway Unified School District’s (District) combined Offibe/]‘echgical' and
‘Paraprofessional Elassiﬁed bargaining un@t (Unit). | On March 25, 2013, PSEA ﬂled a Petition
| for Unit Modification (Petition), pursuant to the Educational Eniployme’nt Relaﬁ'ons Act
(EERA),' with the Pﬁblic Employment Rel@tions-Bpard (PERB or Board) io add to the Unit: |
(1) Crossing Guards and (2) Substitutes who fill-in for aBsent Unit .members.
On April 29, 2013, the Distriét assetted that the probosed unit modiﬂ-ca,tion is

inappropriate. During an October 10, 2013 settlement conference, the parties were unable to’

resolve this matter; however, the parties stipﬁlated to the submission of a joint statement of -

! EERA is codified at Government Code section 3540 et seq. All statutory references
are to the Govermment Code, unless otherwise specified.




facts and several exhibits. With the receipt of the parties” closing briefs on April 26, 2014, the
. record Was closed and the case Wes submitted for decision.?
| STIPULATED FACTS
The parties entered into a. “Joint Stipulation of Relevant Facts” that provides, in relevant part:
kL The [District] isa puBlic school district in San Diego and Poway, California. . . .

2. The [District] is a “public school employer” pursuant to the provisions of
Govemment Code section 3540.1 (k).

- 3.~ The [PSEA]'is the*“ exclusive’ representanve” for the Office/Technical and -
P'lraprofessmnal classified bargaining unit in the District pursyant to Government
Code section 3540.1(¢).

4, Local 221 of the Service Employees International Union (“SEIU”) is the

- “exclusive representatlve for the Operations Suppott Services classified
bargaining unit in the District pursuant to Government Code section 3540, 1(e)
SEIU is not a party to the present Petmon and has not sought to intervene in this
matter .

5, The description of PSEA bargaining unit members is currently set forth in Article
1 of the collective bargaining agreement (“CBA”) between the DlStrlCt and PSEA,
at Section 1.1.7. That section states:

“Members of the unit” refers to all classified employees who are patt of

a single unit which represents Office, Technical and Paraprofessmnal

classified employees. All management, confidential, and supervisory

employees and all other classified employees are excluded from the

above unit, Specific descriptions of this single unit of classified
_employees are attached hereto marked as Appendix A.

* On June 17, 20 14, PSEA filed an “Ev1dent1ary Ob_] ection to Respondent 8 Closmg
Brief” asserting fhat the followmg facts contained in the District’s closing brief were not part
of the evidentiary record and are not relevant in this matter: “An employee is eligible to
become a PSEA member if sthe remains current in dues owed to PSEA. ... Voting may take
place at “membership meetings,’ and approval by a majority of members is required to adopt,
amend, or repeal any PSEA bylaw. . ..” PERB advised the District that PSEA’s filing would
be treated as a motion under PERB Regulation 32190 and that the District could file a response
by no later than July 1, 2014. The District did not file any opposition to.the motion, Given
that the above facts are not contained in the stipulated facts, it is not proper to reference such
facts in this dec1s1on (Seee.g., Campbell Union High School District (1988) PERB Decision
No. 701.)




6. On March 25, 2013, PSEA filed a Petition for Unit Modification with [PERB],
The [P]etition sought to add the following unrepresented positions to PSEA’s
bargammg unit:

a.- Crossing guards; and

b. Substitutes in the following positions: substitute crossing guards, child care
substitutes, substitute clerks, substitute instructional assistants, subst1tute classified
and campus security officers,

7. The District submitted its Res}ponse to the [Petition] on April 26;2013. In its
response, the District argued the necessity of presenting proof of majority support
and asserted there was an insufficient community of interest between the

- petitioned-for classified substitutes and current bargaining utiit mefiibers. On -
June 26, 2013, the District withdrew its contention {hat the Petition required proof
of majority support. The District continues to maintain that the petitioned-for
classified substitutes Jack a sufficient community of interest with current
bargaining unit members.

8. The District does not oppose the inclusion of regular crossing guards in PSEA’s
unit, and PSEA and the Disfrict have agreed that regular crossing guards should
be included as paraprofessionals in the Classified Service.

9, The District has adopted the “merit system” which is codified in Education Code
section 45240 et seq. :

10. Persounel CO]‘I]IIIIE:blO[l Director Deborah Wulff oversees the employment of both
. substitute and contract employees in the classified service.

" 11. District Administrative Procedure (“AP") 4301.1. . . exempts from the classified
service: '

3. Temporary (Limited Term) Employees/Position [sic]

a. Persons employed in temporary (limited term) posmons are exempt
from the classified setvice. These are persons employed to:

(1) Perform a service of a temporary nature, the duration of
which shall not exceed six months (short termy).

(2) Take the place of an absent employee not to exceed the
period of absence of said employee (substitute).

12. Personnel Commisgion Rule (“PC Rule™) 10,100 defines “limited term employee”
as: '




An employee who i3 serving as a substitute for a regular member of the
Classified Service or in a posmon established for a limited and specified
period of time, not to exceed six months. '

13. The terin “substitute,” ag used in the Peti‘tion and these stipulations, refers to
litnited term employees as defined in AP 4.301.1 and PC Rule 10.100[.]

14, The CBA, at Section 1.1.9, defines a [“Ipermanent employee” as a “regular
employee who has successfully completed an initial probationary period.”

15. The CBA, et Section 1.1.10, defines a [“]probatmnary employee” ag: -
[A] regular employee who wﬂl become pertnanent upon the successful
. completion of a prescribed probationary penod ‘Six months’ as it relates to
' probatlonary period’ {sic] to be defmed ay snc mhonths or 130 days of paid service
whichever is longer. .

16. P(f Rule 10.100 defines a permanent etﬁplbyee as:

An employee who has completed a probationary period in the class to. which
assigned or who entered the class by transfer, demotion, or
reinstatement/reemployment without serving a probationary period.

17. PC Rule 10.100 defines a probationary employee as “[a]n .employee'serving a
probationary period.” Rule 10,100 further defines probationary period as:

A trial period of'six months (or 130 working days, whichever is longer)
or one year (as determined by the Commission) before being advanced
into permanent status in the District. Tmmediately following an eriginal
or promotional appointment to a permanent position from an eligibility
list. All leaves, paid or unpaid, are excluded from the probationary
period.

18, The petitioned-for classified substitute employees are not deemed plobatlonary or
permanent.. . .

19, In general, classified substitute work in the District is at-will/on-call based on
District need,

20. The petltloned-for cla531f ed substitutes may elect whether or not to accept a
substitute assignment, -

21, Individuals may apply to the petxtxoned-for classified subsntute positions through
postings of the District’s Personnel Commission.

22. Tn some cases, an individual work site may request that a partloular individual be
hired as a petmoned-for classified substitute.




23. If an individual applies to be a petitioned-for classified substitute through a
Personnel Commission posting, the individual goes through a screening interview.
If the Personnel Commission observes no obvious concerns, deems the person
capable of communicating in English, and the individual has the minimal
certifications for the specific assignments sought, the individual may be placed on
the classified substitute list. :

24. If an individual is recommended as a petitioned-for classified substitute by an
individual site, the Personnel Commission will only verify if the individual has
‘the minimal quallﬁcatlons for the specific assignments sought thereisno
‘screening interview,

~25: PE Rule 30.200.4 relates to-the‘appdinnnent of “substitute or limited term

positions.” PC Rule 30.200.4 states:

A.

Whenever the appointing authorlty ghall require the appomtment of
a person to a limited term posmon in lieu of an employee on an
approved leave as defined in Chapter 65, the appointing authority
shall so notify the Commission office and indicate the probable
duration of the appointment. '

Whenever the appointing authority shall require the appointment of
a person to a limited term position, the duration of which is not to
exceed six months, the Commission shall be so notified, and
informed of the duration of the appointment.

All appointments to substitute or limited-term positions shall be
made from appropriate eligibility lists. Eligibles shall be certified
in accordance with their position on the appropriate employment
list and their willingness to accept appointment to such position as
limited-term employees.

- Limited-term employees shall not earn éeniority credit, nor be -

granted benefits regularly given tothe Classified Service, w1th the
following exceptions:

. Limited-term {(substitute) employees whe work continuously for

more than six months shall be granted sick leave benefits as
defined in Section 45191 of the Education Code.

. Limited-term (substitute) employses whose assignment is for more

than six months shall be paid for those holidays occumng during
their a331gnment period.




26. The PC Rules which must be followed when selecting candidates for contract
classified employment are set forth in Chapters 40 and 50 of the PC Rules. . ..
" These processes may include a competitive examination, ranking of
candidates, and the creation of eligibility lists to determine appointment.
Currently, all PSEA unit classifications are subject to PC Rule processes in
their selection for employment.

27. Classified substitutes are not subject to the selection processes set forth in
Chapters 40 and 50 of the PC Rules fo be placed on an eligibility list. .

28. The District’s job postings for the petitioned-for substitute positions use the
same description of the position and examples of duties as do the job postitigs
of the equivalent contracted positions in the existing unit, For example:

a. Exhibit 7 is a true and correct copy of a District job posting for an
“Instructional Assistant I—Special Education” in the existing umit,
whereas Exhibit 8 is.a true and correct copy of a District job
posting for a “Substitute Instructional Assistant I—

Special Education,” one of the petitioned-for titles;

b. ' Exhibit 9 is a true and correct copy of a District job posting for a
“Program Aide-—ASES” in the existing unit, whereas Exhibit 10 is
a true and correct copy of the District’s cutrent job posting for a
“Substitute Program A.ld&——ASES one of the petltloned-for
titles[.]

29. In addition to required certifications and licenses, the applicable classification
descriptions reqmre contract classified employees to possess specified
educatiofi or expetience to quahfy on the PC eligibility list. Based on
recruitment necessities, paris of thése qualifications may be waived, Such
additional qualifications contained in the classification descriptions include,
but are not limited to:

a. An Administrative Assistant IT must liave completed college-level
coursework in business, office management, or a related field and must
have four years of responsible secretarial or administrative assistance
experience involving public contact.

'b. A Library Media Technician must have two years of experl ence working
in a library or media center,

c. AMealth Services Technician must have two years of experience
providing health services to children and/or working in a school office.




d. A Computer Resource Assistant must hive received training in the use of
networks, computers mobile devices, and software and must have two
years of experience wotking in an educational environment,

e. A School Administrative Specialist I must have completed two years of
college-level coursework in computer technology and must have two
years of experience in a highly computerlzed technical office
environment,-

30. Although classified substitutes must meet the mininoum certification requirements
of a given position to substitute in that position, no classified substitutes are
required to hold the education and/or expetience qualifications called for in the
applicable classification description.

"~ 31. Candidates for the petitioned-for substitute positions are required to possess the
same CPR and First Aid certifications as employees in the existing unit, pass the
same fingerprint background check as employees in the existing unit, and
successfully complete the same functional physical exam as employees in the
exlstmg unit,

32. When the District hires an individual in a petitioned-for substitute employee

position who has never previously worked fot the District, that individual is

required to attend the same District new exnployee orientation as are newly-hired
. members of the existing unit who have never previously worked for the District.

+ 33. Individuals hired as Substitute Program Aides in the ESS or' ASES programs are
required to meet the same quallﬁcatlons as are 1nd1v1duals hlred as ESS/ASES
Program Aides within the emstmg unit.

34. Individuals hired in the “substitute instructional assistant” position are required to
meet the same qualifications under the federal No Child Left Behind (“NCLB”)
law as are individuals hired in Instructional Assistant positions within the existing
PSEA unit.

35. Both the Instructional Assistant J-Special Education job deseription and the
substitute Instructional Assistant I-Special Education job description require
“coursework in child development related to students with special needs” and
“one year experience working with students of various age levels requiring a
specialized learning environment.” In practice however, these requirements are
waived for both positions. All applicants for any substitute instructional assistant
position must pass the NCLB examination and may no longer meet:this
requirement with collegefuniversity credits,

36. In addition to the two-hour NCLB certification examination, contract Instructional
Assistants must successfully complete a quahfymg examination to be eligible to
work in the position,




37. In addition to the two-hour NCLB certification examination, contract Library
Media classifications must successfully complete a qualifying examination testmg
their library skills and knowledge.

38. Individuals substituting for absent Health Services Technicians in the existing -
PSEA unit are required by the District to attend the same Health Services
orientation/training which the District requires newly-hired Health Services
Technicians in the existing unit to attend.

39, The petitioned-for substitute positions represent all the substitute positions which
substitute for absent members of, or temporarily fill vacancies in, the existing
unit. Except for substitute teacher, there are no other substitute positions at the

District which-substitute for absent members of; or temporanly ﬁll vacancies in,
PSEA’s unit. .

_40. The District currently utilizes other substitute job titles, such as “Subsutute
Custodian™ and “Food Service Substitute,” which substitute for absent members
of, or temporatily fill vacancies in, the District’s Operations Support Services
classified bargaining unit represented by SEIU Local 221 These substitute job
titles are not part of PSEA’s petltlon

41. The District and PSEA agree that the petition(is not intended to bring confidential
substitutes into the PSEA unit and therefore, if PSEA’s petition is granted, the -
~ unit shall exclude substitutes for absent confidential employees.

42. With exception of the substitute crossing guards, the petmoned-for substltute
positions only substitute for absent members of, or temporanly fill vacancies in,
the existing unit. With the exception of the substitute crossing guards, these
substitute positions do not substitute for absent employees of, or temporarily fill
vacancies in, the District that are outside PSEA’s existing unit. The substitiite -
crossing guards only substitute for regular crossing guards who are absent or
temporarily fill vacancies of regular crossing guards,

43, In some instances individuals providing substitﬁte services for the District may
© alternate between working as a substitute for absent members of PSEA’s unit,
absent members of SEIU’s unit, and/or absent confidential employees. PSEA’s
petition only seeks to represent these individuals when they are performing
services for absent members of; or temporarily filling vacancies in, PSEA’s
existing unit,

44, Whei-a petitioned-for substitute employee is filling in for an absent unit member
or temporarily filling a vacant unit position, that substitute employee is supervised
by the same supervisor as the absent unit member or the vacant position. The

District does not have a separate supervision structure for substitute employees.




45.

46.

When a petitioned-for substitute employee is filling in for an absent unit member
or temporaiily filling a vacant unit position, the substitute employee is performing
work at the same location as the absent unit member or the vacant position. The
District does not have separate work spaces for substitute employees. Petitioned-
for substitute employees may also share a physical workspace with members of
the District’ certificated bargaining unit, the SEIU bargammg unit, and/o1 other
non-PSEA unit members..

When a petitioned-for substifute employee is filling in for an absent unit member
or temporatily filling a vacant unit position, the substitute employee is interacting
with members of the existing unit, and with teachers and administrators, to the
same extent as the absent unit member or vacant position would. ‘The District
does not segregate or otherw1se sepalate subst1tute employees from exlstmg umt

- members.

47,

48.

49,

50.

When a petitioned-for substitute employee is filling in for an absent unit member
or temporarily filling a vacant unit position, that substitute employee is .
performing some of the same job functions as the absent unit member, or
employee in a vacant positon, would have performed that day. Supervisors assess

“the ability of a substitute to perform the duties of the position of the absent

employee and work assignments for substitutes will differ depending upon the
ability of the substitute to perform some or all of the duties of the absent
employeo. The District does not have a separate job duties [sic] to be performed
only by substitute employees

When g petitioned-for substitute employee is filling in for an absent unit member
or temporarily filling a vacant unit position, that substitute employee sometimes
works the same hours as the absent unit member, or vacant position, would have
worked that day. However, the substitutes occasionally perform substitute
services for fawer hours than the regular employee: The District does not have a
separate worl schedule for substitute employees.

When a petitioned-~for substitute employee is filling in for an absent unit meniber
or temporarily filling a vacant unit position, that substitute employee’s
compensation is funded from the same soutrces of revenue as the absent unit

‘member, or vacant position, would have been paid from, The District does not

have separate funding soutces for substitute employees

Every individual workmg in the petitioned-for titles is paid an hourly rate which
corresponds to the hourly rate for positions within thie existing PSEA unit, and
this rate of pay may differ daily based on the assignment accepted by the
substitute. Most of the time, but not always, the rate the substitute employee is
paid corresponds either to the specific posmon or the job family in which they are
substltutmg For example:




. The rate which the District pays individuals who are substituting for Senior S
Information Systems Support Analysts in PSEA’s unit is Step I of the current '
salary range for PSEA unit members serving in-the position of Senior o
. Information Systems Support Analyst (Range 48) o

. The rate which the District pays individuals who are substltutmg for Career
Guidance Technicians in PSEA’s unit is Step 1 of the current salary range for

PSEA unit members serving in the position of Career Guidance Technician If
" (Range 27).

. The rate which the District pays individuals who are substituting for Health
Services Technicians in PSEA’s unit is-Step 1 of the current salary range for

PSEA unit members servmg in the posmon of Health Semces Techmc;an
(Range26).

. The rate which the District pays individuals who are substituting for
Computer Resource Assistant Il in PSEA’s unit is Step 1 of the current salary
range for PSEA unit members serving in the position of Computer Resource
Assistant IT (Range 26).

.- The rate which the District pays individuals who are substituting for Campus
Security Specialists in PSEA’s Unit is Step 1-of the corrent salary range for

PSEA unit members servmg in the position of Campus Security Spec1ahst
(Range 23). .

At the time PSEA filed its position [sic], the rate which the District paid
individuals who were substituting for clerical employees in PSEA’s unit was

- Step 1 of the current salary range for the unfilled position of Office Assistant I
(Range 20). Since then, the Office Assistant I classification has been
-abolished, and the District anticipates that individuals substituting for clerical
‘employees in PSEA’s unit will kenceforth be pald at Step 1 of the current

- salary range for PSEA unit members serving in the position of Office
Assistant IT (Range 22),

. The rate which the District pays individuals who are substituting for Instruction
Assistant I-Special Education in PSEA’s unit is Step 1 of the current salaty range for
PSEA unit members serving in the position of Instructional Assistant I-Special
Education (Range 20).

. The rate which the District pays individuals who are substituting for Preschool
Instructional Assistants in PSEA’s unit is Step 1 of the current salary range for PSEA
unit members serving in the position of Preschool Instructional Assistant (Range 20).

The rate which the Disttict pays individuals who are éubstimting for Library Media

Assistants in PSEA’s unit is Step 1 of the current salary range for PSEA unit
members serving in the position of Library Media Assistant (Range 20).
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j. The rate which the District pays individuals who are substituting for Program Aides

in the ESS or ASES programs in PSEA’s unit is Step 1 of the current salary range for

PSEA unit members serving in the posmon of Program Alde in the ERR or ASES
programs (Range 16). '

51. The petitioned-for classified substitutes do not attain seniority and are not
considered to have a scmonty date. :

52, PSEA and the District have negotiated into their current [CBA] a provision that
allows employees who retire from the existing unit to count up to five (5) years of
_service as an hourly employee toward eligibility for post-retirement health
insurance benefits. '

53, Substxtuw cmployees of the District participate in the same retirgment plans
(elther CalPERS, PARS or, less frequently, CalSTRS) as do classified employees
in the existing PSEA unit.

54, The petitioned-for classified substitutes are not eligible for transfers,
55. The petitioned-for classiﬁed substitutes do not accrue vacation.

56. The petxtxoned~for cla531ﬁed substitutes do not receive nor are they ahglble for
health and welfare benefits, '

57. The petitioned-for classified substitutes do not earn sick leave or holiday pay,
unless they fall within the exception set forth in PC Rule 30.200.4..; , . Under the
PC Rules, only substitute employees “who work continuously for more than six
months shall be granted sick leave benefits as defined in Section 54191 of the
Education Code.” Additionally, only substitute employees “whose assignment is
for more than six months shall be pald for those holidays occiiring during their
asmgnment period.”

58, With the exception of Health Services Technicians, neither employees in the
petitioned-for substitute positions nor those in the existing PSEA unit are required
to undergo any form of training as a condition of employment. Both groups of
employees are expected to bring to the job their prior skills, knowledge and

- experience and learn additional skills while on the job.

59. The petiﬁoned—for classified substitutes do not receive staff development training,
60, The petitioned-for classified substitutes are not provided District email accounts.
61. To dismiss a current PSEA bargaining unit member from employment, the

District must follow thé procedures set forth in District AP 4.313,1 [“reasonable
cause” for disciplinary action against probationary employees; enumerated causes
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02.

for permanent employees with a right to appeal]. The District also must, in most
cases, adhere to a system of progressive discipline ag set forth in District Board
Policy [sic] 4.313.

A classified substitute need not be “dismissed” or “laid off”; the District may

_ simply elect not to contact the individual to offer hir/her an assignment.

63,

64.

When theré is a reduction in force, cutrent PSEA bargaining unit members may
only be laid off in accordance with Article 15 of the CBA. ... Article 15
provides unit members with rights regarding notice, bumping, and reemployment.

PSEA unit members are evaluated by their designated supervisors in accordance
with Article 11 of the CBA. . .. According to Article 11, permanent employees

" are subject to a forial evaluation oncs svéry one or two school years, depending

on their length of service. In practice, however, such evaluations of PSEA unit

* members oftén do not occur with the frequency anticipated in the CBA.

65.

66.

67.

68.

Classified substitute employees are not subject to any fixed method of evaluation.

The District maintains a list of availeble substitute employees, and émployees on
this list have a reasonable expectation of future employment as a substitute with
the District, absent any concerns about their work performance ot their conduct,
The petitioned-for classified substitutes have no expectatlon of regular (i.e., non-
substitute) employment with the District].]

In some cases, employees who are first employed as substitutes for absent PSEA
unit members or in vacant unit positions are subsequently hired into a position in
the PSEA unit, For example, of the 139 individuals who perfotmed services for
the District as substitutes in the petitioned-for tifles between July 2012 and March
2013, 11 of them (nearly 8%) were hired by the District into PSEA-represented
classified positions by February 2013.

Some employees who have retired from the District in a position within PSEA’s

* unit return to work for the District in the petmoned»for substltute employee

69.

70,

71.

positions,

Tt is common for less-senior employees in the existing PSEA unit to move from
one job classification to another as they are laid off from their previous positions,
or ag other positions become available,

The petitioned—for substitute classified employees have a higher turnover rate than
employees in the established PSEA unit. However, many substitute employees
have worked for the District in that capacity for a number of years.

Approximately three out of four substitute employees who performed services for
the District in the petitioned-for titles during the 2012-2013 school year worked as
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substitutes for only one classification in the PSEA wnit, Ofthe 139 people who
worked in the petitioned-for titles between July 2012 and March 2013, only 32
substituted in more than one classification. Further, of those 32 individuals, 10
substituted exclusively for paraprofessional classifications,

72, Individual employees in the existing PSEA unit work as little as one (1) hour per
day and as many as eight (8) hours per day, depending on how many hours per
day they have been contracted for. Similazly, employees in the petitioned-for
substitute positions may be scheduled to work for the District as little as one (1)
hour in a day or as many as eight (8) hours in a day. :

73. The work year for 9.5 (9%2) month employees in the PSEA bargalmng umt 15 185
‘ days

74. The wotk year for 10 month employees in the PSEA bargaining unit is 195 days

75. The work year for 105 ( 10‘/2) month employees in the PSEA bargaining unit is
202 days.

76. The work yeaf for 11 month employees in the PSEA bafgaining unit is 209 days.

7. The work year for 11.5 (11%) month employees in the PSEA bargaining unit is
220 days. '

~78. The work year for 12 month employees in the PSEA bargaining unitvis 245 days.

79. The payroll prior to the date PSEA filed the instant petition for umt modification
ended on Februnary 25, 2013,

80. Between July 1, 2012 and February 25, 2013, the District employed a total of 124
different individuals as classified substitutes in the petitioned-for positions.

81. [Sevenfy five] of the individual classified substitutes worked a total of 10 days or
fewer between July 1, 2012 and Febtuary 25, 2013,

. 82, [Sixteen] of the individual classified substitutes worked between 11 and 20 days
in total between July 1, 2012 and February 25, 2013,

83. [Twenty five] of the individual classified substitutes worked between 21 and 50
days in total between July 1, 2012 and February 25, 2013. '

' 84. Bight of the individual classified s'ubstitu’tes worked between 51 and 113 days
between July 1, 2012 and February 25, 2013.
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1SSUE

Whether it is appropriate to add the Crossing Guard and petitioned-for Substitute
| classifications to the Ofﬁce/T echnical and Paraprofessional Unit represented by PSEA,
CONCLUSIONS OF LAW
L. Legal Status of Substitutes '

"Education Code section 45103 expressly exempts Substitute employees from the
~classified service in school districts tha;t havg not adqpted admer.it system.3 (Ed Co@e_ § 45103,
subds. (b)(1) énd ().) Here, hbwever, the District has adopted a merit system and ‘established a
Perséﬁnel Cotélm'ission @C) pursuant to Edlxlcation‘ Code section 45240. As such, personﬁel
matters concerning classified employées are administered 111 acc‘ordan,ce with the PC ‘Rules.
Pursuant to the District’ s PC Rules énd Administrative Procedure—which also cielineate
exemptions for Vclassiﬁed service—a classified Substitute setving as a “limited term .er‘nployee”

is not a classified employee and is not subject to the merit system.

:

Section 3540.1, subdivision (f) provides:
“Public school employee” or “employee’ means a person. _
employed by a public school employer except persons elected by
popular vote, persons appointed by the Governor of this state, -
management employees, and confidential eruployees.
In Center Unifled School District (2014) PERB Decision No; 2379 (Center USD), the .
Board held that employees excluded from the Education Code definition of “classified service™
(in that case, Noon Duty Aides) could nonetheless be considered “public school ‘employees”

under the EERA. The Board explained that although “the Education Code expressly excludes

such employees from the deﬁniﬁon of “classified service,”” the employees fell within EERA’s

TEducation Code section 45103, subdivision (b)(1) provides: “Substitute and short-
term employees, employed and paid for less than 75 percent of a school year, shall notbe a .
part of the classified service.”
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broad deﬁnition of “public school employee.” (I&id., citing Pittsburg Unz’ﬁed School District
'(1976) EERB* Decision No. 3 [Pittsburg] and Fontana Unified School District (2604) PERB
Decision No. 1623 [Fontana],) The Board noted that while.section 3540.1, subdivision (e)
. f;ormerly defined “exclusive re;presentative” as the representative of “certiﬂcated or classified
emi)loyees,” the 'Legislature phanged the definition so that it now defuiés the exclﬁsiye
representative as the represéﬂtative of “public sch061 employees” as defined in subdivision E
~ ().”° (Id.,p.5.) The broad definition of “public school employee” under 'EERA“‘is not
limited in any way to certificated employees or employees in the classified service.” (Id.,
PD. .3~4.). Like thé Noon Dufy Aides in Center USD, the Substitutes at issug- here are school
employees with fepresqﬁtational rights under EERA “th;a Board has long held that [Noon
Duty Aides] are “public school employees’ within the meaning of section 35 40.1, subdivisio_n
(i), and, that they may éppropriately be included in.a unit of classified erployees for collective
bargaining purposes.” .(]d., p'. 3) Ttis the;ef‘oré: well-settled uncier Center- USD, that despite

the specific exélusion contained in the Education Codé,-employees falling within the broader |
public school employee definition provided in EERA “should enjoy the s;ame‘rights afforded
other puBlic school emplo.yees to bargaih collectively through a repregentative of their c;wn

choosing.” (/d., pp. 3-4.)

TPrior to ] anuary 1978, PERB was known as the Educational Employmen"c Relations
Board or EERB.

- 7 The Legislature enacted this change to the EERA in light of:the Board’s issuance of
Castaic Union School District (2010) PERB Order No. Ad-384 in which a majority of the
Board interpreted the EERA to conclude that Noon Duty Aides have no collective bargaining
rights under the EERA because they are expressly excluded from the definition of “classified
~ setvice” in the Education Code. In light of the Lepislature’s amendment to the EERA, the
Board overruled this holding in Cenrer USD, supra, PERB Decision No. 2379, p. 5.

15




The case of California School Employees dssn., Tustin Chapter No., 450 v. Tustin |
Unified School District (2007) 148 Cal. App.4th 510 (Tustin USD), cited by the District, is
distinguishable. In that case, the parties’ collective bargaining agreement requited the district
to deduct from an absent employeé’s salar&, the “amount actually paid to a substitute
employee.” (d., p. 4.y The legal question presented was whether the district, when it assigns a
classified emﬁloyee to fill the position of an absént employee, may deduct any swn from the
" absent employee’s salary. The Court of Appeal concluded that undeg Education Code sectioq
45V196, a .school district may not deduct from the absent einployée’s salary the amount paid to
“current [classified] employees” assigned during the abs;ent employee’s work hours, since such
classified employees are not ;‘stlbs;titutes.” (Ibz'a’.) The court also rejected the district’s
argument that a substitute employee may be “a ciasslfied employee” and vice-versa because a”
sﬁbstitufe designation is dependent upon the"‘puﬁ:ése for which a school district hires the

employee.” (Id., p. 6; en%‘phasis added) .
| Tustin USD, supra, 148 Cal.App.4th 510, therefore, addressed the issue of hiring,
holding that current c':lassiﬁed employees hired to E;ISO r’eplaée ;)r fill in for oﬂlerlcléssiﬁed_
emplayees are not “substifutes.” Tn he present case, by contrast, the Substitute class ifications
are'individﬁals hired by the District to fill in for absent Unit mexﬁb_ers. These individuals, are
clearly “substitutes” and not the replacement employeés atissue in Tustin USD' (i.e., current
élassiﬁ'e& employegs ﬁlliﬁg in for other absent unit membérs). |

Mqreovef, even if an indiv.idual already employed by'the District concurrently serves as
a Substitute employee, EERA does not bar employees from being represented by more than
~ one bargaining unit. As stated in San Francisco Unified School District (1995)'PERB

Decision No, 1086,
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An employee holding two positions with the same employer, e.g., - _ P
part-time instructional aide and part-time bus driver, might well ‘
be included in two separate bargaining units represented by two
different exclusive representatives. Such a situation might result
in the employee paying dues to two unions, and might even result
in some confusion, but the result is not contrary to EERA’s
general provision of the right-of employees to have a single
exclusive representative. ‘

The Board has also held that substitute employment in other school districts is not an
impediment to the formation of a barg‘aiqiﬁg unit nor would it detract from substitutes’
-community of interest in the fqnn‘s and conditions of employment with the s¢hool district in™
vquestion. (Palo Alto Unified School District, et al. (1979) PERB Decision No. 84 ALJ
decision, p. 16 [Palo Alto USD].)

The BERA should be liberally interpreted so as 1o effectuate its purpose of affording
public school employees the right 10 organize and be represeuted in their employment relations
by an exclusive representative. (§ 3540.) Therefore, in view of the foregoing discussion and
authorities, and absent contrary Board precedent, it is found that Substitutes who fill'in for
abgent Unit members are “public school employees” subject to section 3540.1, subdivision G).
II.  No Presumption of App‘ronriate Unit

In Sweetwater Union High School District (1976) EERB Decision No. 4 (Sweetwater),
PERB held that there are three appropriate classified units under EERA: (1) an instructional
aides (paraprofessional) unit; (2) an office-technical and business services unit; and (3) an
operations-support services unit.- In Foothill-Dednza Community College District (1977)
EERB Decision No. 10, the Sweetwaier units were made presumptively appropriate, thereby
creating what is commonly called the Sweetwater presumption. Although the Sweerwater unit

configuration is “preferred,” such configurations are neither the only nor the most appropriate

units for classified employees as PERB has allowed a variety of other classified units.
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(Compton Unified School bistrict (1979) PERB Decision No. 109.) H.ere_t,— the.unit represented

by PSEA is a combined unit comprised of Office-Technical employees 'z;nd Paraprofessioné,l

employees. PERB records—of which official notice ig taken—show that in or about July

" 1996, California Scﬂool Employees Association, Chapter 313 (CSEA) was the exclusive
representative .of a.geparate Office-Technical Unit and Paraprofessiqnal Unit. On July 22,
1996, PERB issued a Unit Modiﬁcation Order granting a petition to combiné these units into
one, but Wamed “Issuance of this Qrder éh311 not be in_tgrprgted to mean thgt tht_a quyd would
fiqd this Unit, as 'modiﬁed, to be an appropriate unit in a disputed case.” Th other words, no

- determination was made by PERB to find this consolidated unit to be appropriate.

The configuration of this unit—two combined vaeen;vdter units (i.e., Ofﬂce—Téchnical
and Paraprofessional Unit)-—shall not‘be disturbed by this decision. (4drcadia Unified School
District (_l979) PERB Decision No. 93, p. 13 [“The Board will not disturb an existing unit
when its composition is not at issue™]; see also, Santa Clara Unified Schoo!l District (2007)
PERB Decision ﬁo. 1911, p. 6 [PERB is also disinclined to distorb units that are “stable and in
existence for some time™].) Moreover, given that PSEA’s consolidated Ofﬁce~Tech“n.ic‘:al.
Paraprofessional unit has noi'.beeﬁ found to be either appropriate or inalpinropriate by PERB,
there is no presumption that the éxisting unit is appropriat.e. It logically follows that the
standard against which the requested unit (i.é., the Unit plus Substitute eﬁpioyeés) is judged
shifts €o ‘whether it is an appropriate unit within the meaning of section 3545, subdivisiqn (a).

(See Elk Grove Unified School District (2004) PERB Decision No. 1688 (Elk Grove USD).‘)
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IOL - Unit Determination

Given that there is no presumption to rebut, PERB must weigh the evidence to
deterxmne whother the proposed unit modification is appropriate based on the factors in section
3545, subd1v1s1on (a wluch provides;

. In each. case where the appropriateness of the unit is an issue, the
board shall decide the question on the basis of community of
interest between and among the employées and their established
practices including, among other things, the extent to which such
employees belong to the same employee organization, and the
effect of the size of the ynit-on the effivient operativh of the - -
school district.

Therefore, in determining whether a unit is an appropriate unit, PERB balances: (1) the
. community of interest of employees; (2) the established practices; and (3) the effect of the size
of the unit on the efficient operations of the employer.

Where, as here, the unit represented by PSEA is snot a Sweetwater upit, the proper
1nqu1ry is whether the requested unit configuration is an appropnate unit—uot whether it is
more appropriate than the existing wnit configuration, (Long Beach Community College
District (1999) PERB Decision No. 1315; Elk Grove USD, supra, PERB Decision No. 1688.)

A. Community of Interest

In defermining whether there is a community of interest, PERB considers multiple
factors, including: (1) the extent to which employees share education and qualifications; (2)
training and skills; (3) job functions; (4) method of wages ot pay schedule; (5) hours of work;
(6) fringe benefits; (7) supervision; (8) frequency of contact with other employees; (9)
interchange with other employees and other related factors. (See e.g., Elk Grove USD supra,

" PERB Decision No. 1688.) Additional relevant criteria were identified by PERB in Redondo

" Beach City School District (1980) PERB Decision No. 114, including sources of funding,
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purposes of various programs, evaluation procedures, comparison of layoff tand dismissal]
provisions, differegt inétructional practices and working conditions. (7d., citing to Peral‘ta
Community College District (1978) PERB Decision No, 77 (Peralta CC’D), Oakland Unified
School District (1977) EERB Decision No. 15 ) .

The overriding considerati on is whether the employees share subétantial mutual
interests in matters subject tc; meeting and negotiating, (ﬁontana, supra, PERB Decision .
No. 1623; San Diego Community Colleée District (2001) PERB Decision No. 1445; Monterey
Penin;vul.;l .Com.rﬁztﬁ;'ty Coléegle Dz;sti;fct (i97é5 PERB ]Secisi(;n No. 7 6) Unit determinations
are Eased upon the actual work"performed by the incumbents. (Hemet Unified School District
(1950) PERB Decision No. 820.) The point of inquiry,l then is whether the petitioned-for

' claésiﬁdatiqns share substantial mutual interests i consideration of the totality of
gi’rcumstanc.es presented here. (Monterey Peninsula Communily Collgge District, supra, PERB
' Deéisioﬁ No. 76.) - |

The Board’s treatment of unit determinations fclnr substitute employees under EERA has
evoived over the yeés. Early PERB cases found that found substitute certificated employees
lacked a community of interest with regﬁlar classroom teachers. (Belmont Eéementary School

Distriet (1976) EERB Deci;ion No. 7; Petaluma City Elémentary and High School Districts
(1977) EERB Decision’No. 9; Oakland Unified School District, suprd,’ EERB Decision No, 15;
Los Rios Community Cbllege District (1977) EERB Decision No. 18). Subsequently, in '
Peralta CCD, supra, PERB Decisio'n No. 77, it was held that section 3545° establishes a -

rebuttable presumption that all classroom teachers should be placed in a single unit, absent a

5 Section 3545, subdivision (b)(1), provides in relevant part, “In all cases . . . [2]
negotiating unit that includes classroom teachers shall not be appropriate unless it at least
includes all of the classroom teachers employed by the public sehool employer. . . .”
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showing of a lack of community of interest between the groups, Two monthé latu;r,‘ the Board
~ issued its decision in Palo Alto USD, supra, PERB Decision No. 84 finding that a separate unit
of substitnte certificated employeés share a community of interest amongst themselves,”
Subsequently, the Board issued several decisions excluding substitute employees vfr’om
certificated bargaining um;ts. (PasorRables Union Scﬁool District, et al. (1979) PERB
Decision No. 85; Berkeley Unified School District (1979) PERB Decision No. 101; Jefferson.
School District (1980) PERB Decision No. 133; El Monte Union High School District (1980)
PERBDecisionNo.12)
After these decisiﬁns, the Board shifted from its treatment of placing substitute
employees in separate units and adopted a line of cases the;t dpplie;d a more nuanced framework
when con_sidefing whether to iﬁclude sﬁbstitutes with regular employees. In the seminal case
"of Dixie Elementary School District (1981) PERB Decision No. 171 (Dixie I}, the Board found
that a certificated unit which ing]uded substitute éniployees was appropriate, In that case, the
Board found that it was not relevant that individur;ll substitutes may not have expectancy of |
continued embloyment because substitu't_es, as a class, do expect future emﬁloyﬁent. “That
decision was affirmed by the Board in Dixie Elementary School District (1983) PERB
Decision No. 298 (Di;fie I whé_re an unfair practice charge had been filed Eecause the district
refused to bargain with the certificated uilit after sub'stimtes and temporary émployees had
been placed in that unit pursuant to Dixie I. The Board found that the district failed to offer |
either new fé.cté or arguments of law supporting its contention that substitu’;es were hot

properly placed in the unit of full-time classroom teachers. Subsequently, in Oakland Unified

" However, the Board determined that it would not apply the test formulated in Peralta
CCD, supra, PERB Decision No. 77 where retroactive application of the test would cause
disruption and instability in the existing certificated unit. (Palo Alto USD, supra, PERB
Decision No. 84, p. 8.)
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Schhol District (1983) PERB Decision No. 320 (Oakland), the Board affirmed a hearing -
officer’s decision granting a peﬁtion to add all regular certificated substitute emp'lbyees to the
certificated unit after ﬁnding. a sufficient commmhty of interest between these two gfoups of
employees. Similarly, ih Falo Alto Unified School District (}983) PERB Decision No. 352,
PERB approved a unit comprised of both suhstinlte téacher_s and regular teachers. |
» PERB’s unit determination of suhstitute classiﬁedemployeés remains consistent with
Dixie Elementc_zry School District, supra, PERB Decision No. 171, and its progeny. For
example, in Santa -,C;lhra C’ounty'Qﬁice‘ of Education (1990) PERB Decision No. 839, the
"Board affirmed the hearing ofﬂcer’é ‘decision to grant a unit modification petition filed by the

‘union, which sought to add substitute bus drivers to an exisﬁng bargaining unit containing full-

 time bus drivers. Tn making the unit determination of classified substinites, the heating officer -

utilized the same communitsr of interest factors and principals a.pp]iedvtd cases invol\?'mg
certificated substitutes. (I, . 4-5.) The hearing officer concluded,‘ that, ‘;.I .. the criteria
used 10 determine community of inferesi are the same for certificated and classified
employees.” (Ibz'd.; emphasié added.)® Thus, the c'orm-num'ty of interest criteﬂa applies here to
- determine whether the proposed umt is appro pna’ce |

1. Crossing Ggards and Substltute Crossing Guards

The parties have stipulgtted that the Crossing Guard classification be placed in the
existing Unit. However, the parties have not presented aﬁy evidence thét such a configuration

would be appropriate. “In a unit modification hearing, the importance of live testimony from

% Also relevant to this matter is the Board’s earlier decision in San Diego Unified
Sehool District (1981) PERB Decision No. 170 where the Board denied the pehtloner 5 request
to carve out a separate unit of substitute bus drivers from the existing unit given that both
groups share a strong community of interest and also to avoid the potential for a fragmented
work force among all other occupational groups in the existing unit.
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incumbents in the disputed positions cannot be overstated.” (Fremont Unified Schobl District
(2014) PERB Decision No. 2397.) The Board has held that a Board agent should not accept
parties’ stipulated uﬁits without scrutiny, which may include conduCtipg a representation
hearing and elicitiné‘evidenée in support of the stipulated unit. (/bid., citing to Centinela
Vall ey' Unioﬁ High School District (1978) PERB Decision No. 62.) The record is devoid of
facts showing that Crossing Guards share a coxmnﬁnity of interest with Unit empl.oyees. For
example, there is no showing that f;he Crossing Guards and _Uﬁi?: employees: sha}'e simil*a_r
wages hours and fringe benefits; perform fqnctipnally equivalen; work duties; share similar
: liﬁes of supervision; or have similar education, certiﬁd'atién ortraining. Accordingly, the
Croséing Guards shall ﬁot be added to the Unit, Gi-ven that the ﬁroposed unit does not include
Cro séing Guards, :th.e- Substitute Crossing Guards-—who i)résuméxbly pérform' the same |
ﬁmcfions——~are also excluded given the .lack of eyidencg showing community of interest amoﬁg
other classified staff in the Unit. -

2. Vacant Positions

The Petition seeks to add cIassiﬁéd Substitute classifications to the existinngnit." The
record shows that there E;re approxirﬁatély 135 classifications in the existing Unit. The record
does not support that there are Substitute classifications corresponding to each of the 135
classifications. PERB has long declined to make a detemiination regarding the appropriate

unit placement of a classification with no incumbent. (Marin Community College District

? Some clarification may be needed to define the difference between a “position” and a
“classification.” In Alum Rock Union Elementary School District (1983) PERB Decision
- No. 322, the Board defined “position” as “a group of duties and responsibilities which are
intended to be performed by one employee.” A “classification” was defined as “any number of
positions which are sufficiently similar in duties and responsibilities that the same job fitle,
- minimum qualifications, qualifying tests, and salary range are appropriate for all positions in
the class.” (Ibid.) '
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(1978) PERB Decision No, 55.) This is true even when the partieé have réached é, stipulation
as to the apprdpriate unit placement of vacant positions. (Mendocino Community College
District (1981) PERB Deciéion No. 144a,)
I~Iere;‘at the time of the f-ﬂing of the Petition, only the following Unit positions were
filled by Substitute employees: Office Assistant IT; Library Media Technician; LAN .
Administrator; Camp'us Security Specialist; Health Services Technician; Program Aide ‘
ESS/ASES; Lead Middle School ASES Assistant; Tnstructional Assistant-Preschool;
Instructional Assistant ELL; Instructional Assistant I-Special Education; Instructional -
Assistant II-Special Education; anq ,;\thletic Trainér. Excluding the above-referenced
claésifi'cations,’ there is no evidence in the record to show that all the classified positions in the
| Unit are currently filled by an incumbent. PERB also cannot speculate ;chat Substitutes will fill
in for each type of absent claséiﬁed position in the Unit. Th}ls, PERB cannot make a unit
r'ieteﬁnination for the other petitioned-for Substitute classifications since‘the:e is no evidence |
that there are any employees occﬁpying corresponding Unit positions.

3. Office Assistant II, Library Media Technician; LAN Administrator; Campus
- Security Specialist; Health Services Technician; Program Aide ESS/ASES: Lead
Middle School ASES Assistant; Athletic Trainer; and Instructional Assistants

In determining whetiler a commﬁnity of interest exists pursuant to secﬁon 3545, all
further references to “Substitutes” shall be to the aforementioned classiﬁcations.

a. Job Functions anci Duties |

In Santa Clara County Office of Education, supra, PERB Decision No, 839, the Board
approved a unit modiﬁca.tion petition to add substitute drivers to a permanent bus driver
bargaining unit finding that “[blargaining nnit drivers transport students in minivans . .

substitute drivers drive the same vans and transport the same students over the sane routes as

24




. unit drivers.” Moreover, “like the permanent driver, the substitute driver istequired to check
the oil, gas, motor, lights, ernergency buzzer, efc. . , before begiﬁniﬁg the route.” (fd., p. 3 of
the ALJ’s Proposed Decision.) Similarly here, the relevant Substitutes are tasked with
performing the sé.me work as Unit mermbers they temporarily replace. In reviewing the job - .
descriptions and examples of job duties of the Substitutes, the disputed positions perform
either the same job functions or a subset of those fuﬁctions as would have been performed by
the absent Unit membe;rs. The work funcﬁon of Unit members varies oﬁ any gi{fen day;
l'mvgzever, the Substitutes are assigned to perform the duties the absent Unit member would
have performed that day. Accordingly, there are similar (if not identical) wotk duties and
functions between these Substitutes and their classified 001111te>1'p"al‘ts.lo

b. Qualifications and Education

Individuals n‘nay' ﬁpply to substitute in clasgified District positions either through
pc‘>stings by the District’s Persormel Commission.(PC) or.upon a request from a specific school
site. If the individual ‘applies through the PC, s/he unciergoes a screening interview, but if a
site recommends a spéciﬁc individual, the PC will assess whether the individual meets the
minimum qualifications. To be hired as a probationary or permanent émployee, an individual
must go through the PC’s competitive examination process, which is more rigorous. Ido not
find these differences to be dispositive of whether both groups share a cotnmunity of interest
given that the Board recently observed, “the fact that an employer has a more c‘oﬁ1plicated or
lengthier hidng process for its classified employees whereas [the petitioned—fof Noon—Duty

Aides] are hired ‘informally’ and more or less at the discretion of the individual school

T"The fact that substitutes do not have District e-mail accounts does not negate the
showing that substitutes perform essentially the same work functions as the absent Unit -
mejnbers. :
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principals, does not dictate that [Noon-Duty Aides] belong in a unit separate from the

classified employees. (Center USD, supra, PERB Decision No. 2379, pp. 5-6, citing to

Pittsburg, supra, EERB Decision No, 3.) |

The Substitute classified employees pos;séss job qualifications stmilar to those
péssessed by the employees in the existing Unit. Generally, Substitutes are required to péés

minimutm qualiﬁcations‘that are also required of their classified c_ouutefparts including, but not .

limited to: first aid certifications; passing backgrc;und checks 'and physical exams; and

cbmpleting new employee orientation.
" There is evidence that some Substitute classifications share simile;r qualiﬁcétions with
other Unit members. Substitﬁte Program Aides in the ESS/ASE,S prc;gram's must ﬁossess thé.

~ same qualifications as their regularly employed countefpaﬁ Program Aides in the same
programs. Individuals occupying the Substitute Instructional Assistant classification share ‘

’ similarities with Insiv:ructional Assistants in the Unit since they meet the same quali}ficﬁtionsv
requiring them to pass the No Child Left Behind CNCLB) examination, The record also shows
Ithat although the job description for the Instructional Assistagt I-Special Edﬁcation requires
specialized coursework in child development for special needs students, plus one year of
éxperience in é specialized work environment, this requirement is waived for the Subsﬁﬁte
classificét'tion. Lib.rary Media Technicians are required to complete a twofﬁbur NCLB

certification examination in addition to cox.npleting\a qualifying examination relevant to libr‘ary-

skills. The Library Media Techl’licians in the Unit must also have at least two years of
experience working in a library or media center. It is unclear from the record whether

Substitute Library Media Technicians actually hiave similar qualifications; howevef, it is

undisputed that Substitutes are not re&luired to have the same level of education or experience
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to perform the duties of Library Media fechmcmns The Health Services Techmclan and their
Substltutes are required to attend and complete a Health/Services orientation/training.
Although a Health Services Technician must have two years of experience providing health
services to children and/or workiné in a school -ofﬁce, such experience is not required to qualify
as a Substitute Health Services Technician. As such, there is some evidence that they have
similar qualifications.

No specific facts were provided concerning the work qualifications an& eduéaﬁon level
of fhe ..Lea‘d Miadl;a éphool ASES Assistant, LAN Administrator, Campus Sécu;;ity Spc;cialist,
Ofﬁce‘Assistant ' and Athletic Trainer. Also léclcing from the record was similar evidence
for their Substitute counterparts. However, the record shows that the Substitutes are not
required to meet the same minirmim certiﬁcation reciuh'ement or possess the same qualiﬁcaﬁon
and éducatiqn levels of the Substitute‘s’ corresponding classifications. Wifh the exceﬁtion of
the Health Services T echniéians, the above Substitutes are also not required to undergo any
form of trainiﬁg as a condition to emﬁloyment. |

c. S_gu.rsﬁﬁ_gizmdmg

The District funds'a Substitute employee’s compensationlfr'om the saﬁle revenue source
used to pay the incumbent in the clas.siﬁed position. Notwithstanding, any differeﬁces in ‘
funding for the Substitutes and Unit emplo-yees is rendered moot uﬁ&er Stanislaus County
Office of Education (1993) PERB Decision No. 1022, in which the Board approved a unit
modification lpetition despite differences in, among other things, funding sources. (See also,

Fairfield-Suisun Unified School District (1983) PERB Decision No. 370 [differences in

" However, the record provides that substitute “clerks” are not required to hold similar
educational or experience qualifications to fill the substitute positions presmnably for either the
Ofﬁce Assistants Il or Adminisirative Assistants I.
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funding i)etween adult education teachers and regular certificated teachers “are no”c substantial
enough to establish a lack of community of interest”}.)

d. Bmployee Contact., Integration and Interaction With Others

Active Substitutes (i.c., those Substitutes who fill-in for absent Unit members for
limited and temporary time) interact with other Unit members td.ﬂl_e same extent as their
counterpart absent Unit members. Additionally, it is not fhe District’s policy to separate active
Substitutes from members of the exis;cing Unit. Because the District does not have separate
work spaces for Substitutes, Substitutes work at t'he- same wark location as the absent
incumbent. Thus, when a 'SubstAitute fills in for aﬁ absenf PSEA member, he or she presumably
w6r1<s in a Unit member’s workspace. |

On some days, Substitutes fill in for positions in another bargaining unit or for
conﬁdeﬁtial employees. Accordingly, the level of intéraction n'xay vary depending on the
assignment and thé type of positions being filled és a Substitute. This does not detract from
 the finding that individuals serving as Substitutes for absent Unit memberé have similar
interactions and interchange of functions with Umt emﬁloyees and with othef Substitutes.
Accordingly, there is sufficient evidence to conclude that :Sub'sti_tutes and Unit members share
similarities in employee confact,' integration and interaction with each othér. .

e. Wages, Hours, and Other Working Conditio_ns |

Unit positions afe compensated on a salary schedule set forth in the CBA which
contains various salary ranges for Unit members. Substitutes are compensated on an hourly
basis commgnsurate with the hourly rate paid for Unit employees. The record shows that the
Substitute Health Services Technician is compensated at Step 1 of Range 26—the ﬁfst step inA

the salary range of the corresponding Health Setvices Technician., A similar compensation
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pattern is applied for candidates substituting for either the Campus Security Specialist, Office
Assistant I, Instructional Assistant, Library Media Assistant or Program Aide classifications.
Substitutes and Unit mernbers have similar working hours which can vary between one
1o eight hours. However, the hours of the Substitutes are bésec'l on an as-needed basis by the
District. Unit members have different work year schedules, For example, 9.5 month
é'mi)lqyees work 185 days per year, while 12 month employees work as many as 245 days’per
year.. Substitutés? 'work years glso vaty depending on their assignments. For example, in less
than one year, some Substitutes worked 10 or fewer days while others worked as ﬁany as 113
days. However, Substitutés do not have separaté work schedules because theii assignment is
ﬁansitow and dependent on the District’s operational need during any particﬁllar time périod,
The differences in‘wag'es, houfs énd other working condiﬁons between the two groups of .
émployees is not a persuasive afgument for rejecting a proposed unit that includes both groups,
“since for all practical purposes the hours, wages and 6ther terms and conditions of
employment are mainly within the [employer’s] c‘ontrol”'(Oalcland, supra, PERB Decision

No. 320, p. 5), and therefore “would be negotiable if the unit modification petition is granted.”

(Foni‘ana Unified School District, supra, PERB Decision No. 1623; Redwood City Elementary .

School District (1979) PERB Decision No. 107; El Monte Union ﬂigh School District (1982)
i?ERB Decision No. 220.) ‘ |

Uﬁlike Substitutes, Unit employees teceive a number of statutory bepeﬁfs including:
health and welfare, post-retiretnent health insurance benefits, and accrual of vacation leave.
Substﬁutes designated as “limited-term employees” are batred from receiving similar |
entitlements pursuant to the District’s personnel rules. Specifically, P(j Rule 30.206.4(D)

states that limited-term employees “shall not earn seniority credit, nor be-granted benefits
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regularly given to the Classified Service,” unless/théy are appointe(i to fill in for erﬁplojees for
mbre‘ than six months. Some Substitutes.are entitled to earn sick leave or holiday pay .provided
they work continuously for more than six months. (PCRule 30.200.4.) However, of the 124
individuals that worked as Substitutes between July 1, 2012 and February 25, 2013, none
worked at least six months, |
The District asserts that it is precluded under PC Rule 30.200.4 from assigning a

seniority date to Substitutes, or from awarding _them benefits régularlj received by classified

| empioyees unless the six month exception in PC Rule 30.200.4 is‘met. I'do not find this
concern sufficiently compelling to justify the exciusion of S‘ubstitu’;es from fhe Unit. Section

3540 states that:

This chapter shall not supersede other provisions of the Education

Code and the rules and regulations of public school employers

which establish and regulate tenure or a merit or civil service

system or which provide for other methods of administering

employer-employee relations, so long as the rules and regulations

or other methods of the public school employer do not conflict

with lawful collective agreements. '

This supersession provision is construed in a limited fashion by the Courts and PERB.
i . ’ .
In Sonoma County Bd, of Education v. Public Employment Relations Board (1980) 102
Cal.App.3d 689, the Court of Appeal discussed whether a local board of education was

required to negotiate over salaries to be paid to job classifications that were coverad under the .
Education Code’s merit system provisions. The court rejected the Board of Education’s ‘
argureitt that the collective bargaining provisions of the EERA were subordinate fo the
existing merit system rules, The court found that “the Legislature by clear implication

included the subject matter of compensation (or wages) within classification within the *scope

of representation,”” thus indicating that bargaining under the EERA was requited, subject to
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Jimitations imposed by the Education Code. (Id pp. 700-701.) Although the issue before the
| court involved the interaction between the Educauou Code and the EERA, the court also stated
that the EERA was intended to “ptevail over conﬂlctmg enactments and ru_les and regulations
of the public school merit or civil service system relating to the matter of wages or
co:mpensation of ité classified service.” (Id., p. 702:) Similarly, PERB has held that an
employer’s rules and reg_ulations do not trump the EERA. (San Francisco Unified School
District (2008) PERB Decision No. 1948 [the “Legislature intended to Tequite parties to
bargain over ’c-ompensation_despite th:e existenceu of related merit system rules].) The Board
also noted that section 3540 shoﬁd be read to allow local regulations that supplement the
EERA’s statutory scheme and do not conflict vﬁth the purpose of the Act, i.e., “providing a
uniform basis for recbgnizing the right'qf public employees‘ to join organizations of their own
choice, to be represantad by the orgénizations in their professional and employment relations
with public school employers. . ..” (4., p. 11.) To the extent that there is any conflict
between the EERA and the PC Rules prohibition on negotiable subjects, the EERA truraps, and
the District’s iqaintenahc'e of rules that contradict the EERA, if any, does not warrant denying
organizational rights to Substitutes. |
As pre\riouély noted, section 3540 provides, in relevant part, that the EERA “shall not
supersede other prov.isions of the Education Code.” In San Mateo City School Dist. v, Public
Employment Relations Bd. (1983) 33 Cal 3d 850, the California Supreme Court held that, when
the Education Code “clearly evidences an intent to set an mﬂemble stand'lrd or insure
immutable provisions,” the parties may not negotiate a collective bargaining provision that
would replace, set aside or annul the mandatory Education Code provision. ({d., pp. 864-865,

quoting Healdsburg Union High School District and Healdsburg Union School District (1980)
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PERB Decision No. 132 (Healdsburg).) In other words, a subject governed by a m‘at’ldatory
sgction of the Education Code does not fall within the scope of representation under the i
EERA. Education Cdde section 45103 excludes Substitutes from classified service in non-
merit districfs. In contrast, Bducation Code section 45256 eontains no such exclusions for .
merit system districts as 15 the case here. Indeed, Educatioh Code Séétion 45286 expressly
authorizes the personnel commission o'f.a merit system.-district to promulgate rules govérning
-'the élnploylnept of Substitute employees——-aﬁd in fact, the District’s Personnel Commission
has adopted such rules, including but not limited to PC Rule 30,200.4. There does not appear
to be a direct conflict betwee.n the Bducation Code and the.EFRA given that there is no express
prohibition agamst the District from modlfymg such PC Rules to provide meaningful benefits
to SubStlttheS after engaging in the collectlve bargammg process with the excluswe
representative, subject to any limitations m:xposed by the Education Code. Altematlvely, the
District has also not established phat its ba:gaininé obligations ;?vould be excuséd based on any
immutable provisions in the Bducation Code pertaining to merit districts. Accordingly, the
District has not rebutted the principle enunciated in Oakfand, supra, PERB Decision No. 320
. that sucin benefits are oﬁtside emplo'yér’s control if this petition were granted.
£ Supervision, Byaluation. Discipline and Layoff |
" The.record provides that the District does not have a separate supewisor&r structure for
Substitute employees. Specifically, the Substitutes Who.al;e filling in for their respective Unit
metnbers are superviseéd by the same supervisor as thé absent Unit member, As previously

discussed, the Substitutes perform the same job functions on the day their respective Unit

. ™ The Board has held that there are subjects, such as layoff of classified employees,
and the causes and procedures leading to disciplinary action, for which the Education Code has
“fully occupied the field” such that collective negotiations on these sub]ects are prohibited,
(Healdsburg, supra, PERB Decision No. 132.)
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member classification is absent. SuperviSors assess whether' the Substitﬁtes can perform the
duties of the abSeﬁt Unit rﬁember and assign them work accbrdipgly. The District asserts aﬁ
individual serving as a Substitute may report to various other supetvisors depending 'Otll their
assignments, However, vyhen a Substitute fills in for the‘ incumbent absent Unit member, the
Substitutes still retain common supervision as their absent counterparts in the Unit,

| ﬁ;raluations are done by cies'ignated supervisors of Unit ineiﬁl:iers in accordanc-:e with the‘
CBA which mandates that Unit employees receive a formal evaluation annually or every other
year. While tﬁe Substitute gmployeés do not receive any fixed method of ‘evaluela.tion, the -
record shows that ;che District does not strictly adhere to the frequency of evaluations fequired
in the CBA. Thus, it appéa;s that Unit employees do not consiétently receive an ev.aluation at
least every year. Section 3543 2 expressly enumerates evaluation lﬁrocedures asa nagot',iable
matter. In Center M?D, supra, PERB Deci.sion No. 2379, the Board did not fihd persuasive the
argument that a éommx;nity of interest does nét exist between Noon DL1ty Aides and classified
employees due to di'fferencés in evaluation standards because such topics Would bé subject to
labor negotiations. Similarly, I find that any difference in the District’s evaluation procedures
(or lack thereof) does not detract fiom Substitutes’ community of interes’; with Unit members,

The District has adopted disciplinary procedures that require that there be “cause” for -

taking disciplinary action against Unit meﬁlbers. (AP4.313.1) The District also adheres to a
system of p_rc;gressive discipline. (AP 4313.) It is unclear from the record whether such
disciplinary procedures are applicable to Substitutes; hoWeVer, it should be noted the Dis'trict
may texmi;nate a Substitute’s employment by simply electing not to contact the individual for
future assignments. Additionally, Unit members must be laid off in accordance with the CBA

which provides members with rights regarding notice, bumping and reemployment. No such
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rights are afforded to Substitute employees. Negotiable subjects of bargaining include

 disciplinary procedures not preempted by the Education Code. (Healdsburg Union High
School District and Healdsburg Union School District, supra, PERB Decision No. 132, p.81 )
By the same token, layoff procedures are also negonab]e (South San Francisco Ungﬁed

" School District (1983) PERB Decision No. 343.) Should this petition be granted, the District
would be obligated to negotiate over such procedufés and terms and conditions of employment.
Furfher, if the procedureg set forth in the Distriét’s personnel rules do not appiy to éubstit.utes,
as discﬁssed gbove, ﬁhe Education Code does not preclude modifications to the District’s
personnel rules to inc.orpé'rate different'terms and cnondliﬁon.s of employment resulting from
labor ne_gotiationé to the extent pefmitte‘d by’the Education Code.

In sum, the Qifferences in evalue;tions, disciplinary procedures, and layoff procedures
between the Stibstitutes and Uni’; members is not .a factor that weighs-heavily in favor of
finding no commuﬁity of interest between the t;vv_o groups since, to the extent that such
procedures are not addressed by Educatidn Code, they woﬁld be subject to negotiatioq. (See
e.g., Center USD, supra, PERB Decision No. 2379.) |

g. Expectation of Continued Employment

The Distric’tvmaintéins a list of availabie Substitute employees. Those individuals on
.the list can expect to have a reasonable expectation of future employment as a Substitute
(absent any c'oncerns from the District concetning pérfomnance or their prior conduct).
However, it is within the District’s discretion to select an indi#idual from the list for a
Substitute assignment and it does not appear that selections are based on the seniority of the
Substitute candidate, Some Substitutes are hired into Unit positions; however, there is no

absolute expectation that Substitutes will be hired to fill such positions upon employment as a
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Substitute. Tﬁe turriqyer of Substitutes is higher than for employees in the Uni’;. There are g
number of Substitutes who have worked for the District in such capagcity for se\.reral yeérs. ‘ :
There is evidence in the record to show that some Substitute employees work as maﬁy }
;xs 113 daysAduring”'an eight month pe_rioci, while others work fewer than 10 days in the same
time period. The Board has not established a cutoff date for the number of days“thét an
employee must work before being coﬁsidered a “casual” employee,? and therefore, excluded
from a bargaining umit. Further, thié Board has refused to adopt a standard for fmdi‘ng that
teachers have an expectation of reemplgyment b-ased on the on the number of days they §v6r1<
és distinguish’e,d from other erﬁployees who work more days. (Pﬁlo Alio USD, supra, PERB
Decision No. 84, adopting ALY’s decision, p. 12.) Here; the parties have offered no arguments -
to show that the Substitutes are “casual” employées and I cannot infer that Substitutes maintain
such status. However, there is suﬂicienf evidence to conclude that Substitutes have a
cdntinuea expectation of employment. Extrapolating from the evidence, it appears the District
.utiliied at least 1184 Substitute workdays ﬁom July 1, 2012 through February 25, 2013. As
sﬁch, Substitutes appear to bé an ‘integral part of the District’s operations; without them, it is
doubtful that the District could manage its school operations effectively.
' For the above reasons, it is found that the above group of Substitute ¢lassifications’

“shares a cohesive comnunity of interest with the existing Unit.

¥ Casnal employees are those who, due to their sporadic or intermittent relationship
with the employer, lack a sufficient community of interest with regular employees'to be
included in the regular unit, (Unit Determination for Employees of the California State

University and Colleges (1981) PERB Decision No. 173-H, citing Mission Pak Co. (1960) 127
NLRB 1097)) :
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B. Efficiency of Operation

The adverse impact of accreting classifications to an existing unit is typically an
argument promulgated by an employer concerned about its resources. PERB must consider the
effect,of' a propbsed unit on an employer’s ability té opérate efficiently. (§ 35435, subd. (a);
San Francisco Community College District (1994) PERB Degision No. i068;) PERB balances

| any impact on efficiency with the “employees’ right to effective répresentation'in appropriate -
units.” (San Diego Unified School District (1977) EERB Decision No. 8.) Although the
impa.ct of a unit deten,nination or modification decision on the efficiency of a schg)ol district’s
operations is one of the statutory cfiteria which PERB is required to consider when weighing
the various factors, PERB precedent poihts to the community of interest as a weightier facfor
than the efficiency of thé eﬁlployer’s operations as determining tﬂe effecti‘ven-ess of the
representative. (Sweetwater, supra, EERB Decision No. 4; Fontana, supra, PERB Decision
No. [623.) Indeed, in siiuations iﬁ which employees perform functions for more than one unit,
PERB has held that they are entitled to represeﬁtatioq i both units if necessarS/ to effeduate.
their statutory rights to bargain collectively tﬁroygh .a'repre‘sentative of their own choosing.
(Oakland, supra, PERB Decision No. 326; p. 11 and private-sector authority cited therein.)

The District’s argument that additional negotiations concerning Sﬁbstitptes will affect
the efficiency of the District’s ’operation'is unavailing. The District acknowledges that the
disputed classiﬁcationsv have a “theoretical right to representation” under the EERA; however,
the District advances.numerous arguménts for why the proposed addition to tﬁe Unit would be
unworkable. The District asserts that the addition of Substitutes to the existing Unit would
causé dismptions to tﬁe District’s operation that outweigh any gains that could be achieved

throngh collective bargaining because Substitutes are not eligible for benefits, cannot acquire
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seniority, and a majority vof them pérform work on an infrequent basis. Further, argues the
District, PSEA and the District have negotiated a CBA. that is set to expire on June 30, 2016,
with limited reopeners, and the District will be burdened by additional ﬁegt;tiations regarding
Substitutes during the life of the contract.

In Center USD, supra, PERB Decision No. 2379, the employer similarly accepted that
' Noon-Duty Aides are entitled to collective baréai_ning rights, but made an inefficiency
argument against their inclusion in the classified unit because Noon-Duty Aides do not share a.
community .of intérest and this would require the employer to conduct two Eeparate bargaining
sessions at oné table. (Jd., p. 12.) The Board found such argument without Iﬁerit given that it
was difficult to discern the burden imposéd on the employef if the parties negotiated separately
or at the same table with the claésiﬁed unit. (Ibid.) The Board also acknowledged that similé.r
» éfﬁcieney arguments were rejected in El Monte Union High School Dz‘st)ict, supra, PERB
Degision No. 142, where the employer had similar concéms abput_the inclusion of substitute
teachers in the same unit as regular teachers reasoning ‘that “hegotiation of 3 supplemeﬁtary
" agreement covering the petitidned for employees inlpos;es 1o g:réater burden on the parties than
would the negotiation ofa separate-agresment.” (Citation omitted, Centér USD, supra, PERB
Decision No. 2379, p. 12.) | '

As discussed above, pursuant to Oakland, supra, PERB Decision No. 320 and Foﬁrana.,
supra, PERB Decigion No, 1623, differences in terms and conaitions of employment could be
negotiated. Additionally, there are no immutable provisioﬁs under the Edﬁcation Code that
prevent the District from incorporating into an agreement terms and conditions of employment
that are of mutual benefit to Substitutes and unit membets provided such terms do not conflict

with the Education Code—to which the District has not argued any conflict exists. (Berleley
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Unified School District (2012) PERB Decision No. 2268, p. 9.) To the extent the District
argues a conflict exists with the PC Rules, this does not forestall the parties from engaging in
the collective bargaining process to negotiate terms which replace, set aside, or nullify any
_ purported inflexible provisions of the external law referenced in the PC Rules established
underA the Educatiori Code. (San Mateo City School Dist. v. Public Emlploymem' Relaiions Bd., -
supra, 33 Cal,3d 850, 864), As breviously discussed, thére 1s no evidence that there exists
“immutable provisions” or an “inflexible standard” agaiﬁst adopting rules that provide benefits-
and seniprity rights to Substitute employees.
Thg Disﬂict"s assertion that it will be presented witﬁ additional burdens éf negotiating an
agreement prior to the June 30, 2016 expiration of the current CBA does not seern p}ausible.
The parties are always free to mutually agree to engage in Fhe oolleotive bargaining procéSS
absent any reopener provisions. (Inglewood Uniﬁec} School District (2012) PERB Decisidn
. No. 2290 [each party is not obligated fo engage in collective bargaining pursuant to a zipper
clausg unless there is mutual agreement to do so or a reope;ner clause permits bargaining during
the life of the agreement] .‘) To the extent fha_t this may cause additional burdens on the Di's trict,
this argument has been previousiy considéred and disfavored by the Board. (Seee.g., Livérmqre |
Valley Joint Unified Schorol District (1981) PERB Decision No. 165 [“The fact that negotiating
may impose a burden on the employer was undoubtedly considered by the Leglslature but found
not to outweigh the bencﬁts of an overall scheme of collectlve negotlatlon ;. Antelope Valley
Community College District (1981) PERB Decisi.on No. 168 [The Legislature found that “the
potential loss of time spent in negotiations does not outweigh the benefits of an overall sche.:me'

of collective bargaining”].)
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The District asserts that Substitutes filling in for Unit employees could “potentially” fill
' in as Substitutes for confidential classified employees at a later appointment period. The .
District asserts this is not administratively feasible because sporadicjally employing unit
members ag confidential employees could compromise the District’s private information
maintained by confidential émployees.
Section 3540.1, subdivision (c) defines a confidential employee as:
an employee who is required to develop or present management
positions with respect to employer-employee relations or whoge
duties normally require access to confidential information that is
used to contribute significantly to the development of
management positions, '
- PERB and its predecessor, the EERB, have 1ong recoguized that a public school
employer is:
allowed a small nucleus of individuals who would assist the
employer in the development of the employer’s position for the
purposes of emplayer-employee relations . . . [who] would be
required to keep confidential those matters that if made public
prematurely might jeopardize the employer’s ability to negotiate
with employees from an equal posture.
(Sierra Sands Unified School District (1976) EERB Decision No. 2, at p, 2. [Sierra Sands].)
In Fremont Unified School District (1976) EERB Decision No. 6, the Board held that
employer-employee relations includes “at the least, emp‘loyer—eniployee negotiations and the
process of employee grievances.” Not all involvement in such areas, however, has been
deemed substantial enough to warrant a confidential designation. (See, e.g., Franklin-
| McKinley Schaal District (1979) PERB Decision No. 108, where a business office sﬁpel’visor '
was found not to be confidential despite having costed out negotiations proposals.) In

addition, confidential status does not turn on whether the individual’s functions may be

transforted to others; instead, the Board must look to what the work actually entails,
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(San Rafael City High Sch;)ol Distriet (1977) BERB Decision No. 32, p. 4) No evidence was
presented here to show that any Substitutes. who fill in for absent confidential employees
actually perform confidential duties, such as preparing management proposals for labor
negotiations or processing employes grievances. As such, there is insufﬁciant, evidence to
conclude that Substitutes actuallj performed or will perform the confidential duties of their
absent counterpqrts; Additionally, the District’s efﬁciency‘ argument must also fail since the
parties have stipulated that if the unit modification petition is granted, Substitutes in the Unit
must not also include those substituting in confidential positions.*
| The District contends that pursugnf to section 3546, an employer must deduct a “fair
share service fee” from employees in the; Unit, but if Substiéutes are added, thi§ would affect
the Distfict’é efﬁcienc;f for the foilowing reasons; (1) the District is uncettain Wfléthﬁlf if will -
be required to deduct some fraction of dues from Substitute paychecks each time the Substitute
| is appointéd to a Unit position; énd (Zj requiring fair shares fees of the petitioned-for
Substitutes. but not of other substitute employées, would make it difficult for the District to fill
those positions requiring dues payment,

. Under the EERA, the permissible organizational security arrangements' ﬁre
“maintenance of membership” and “ageqcy fee.” (§ 3540.1, subd. (i)(lj(Z).) Under the
“maintenance of ﬁembership” arrangement, a public schqol.employee may-decide Whether to
join an employee organization, but if the employee does oin; he or she must, as a condition of

contited employment, maintain his or her membership in good standing for the duration of -

' The District has not presented convincing arguments (or supporting legal athority)
that would show, for example, that the District is constrained from establishing a screening
process for appointing individuals who would actually perform confidential duties to avoid
potential conflicts and to ensure that the District maintains the “small nucleus” envisioned in
Sierra Sands, supra, BERB Decision No, 2.

.40




the labor agr’eeinent; (§ 3540.1, subd. (i)(1).) The emplo'yee may, however, terminate his or
her obligation to the employee organization within 30 days following the expiration of the
labor agreement. (/bid.) Under the “agency fee” arrangement, the elﬁployee, as a condition of
éontinued employment st either (1) join the fccognized or certifi@d employee organization,
or (2) pay a service feg'to tﬂe‘ organization that may not exqeed the staﬁdard ipitiaﬁon fea,
periodic dues, and general assessmerits of the organization for either (a) the dtuafion of the
labor agreerﬁent, or (b) a period of three years from the effective date of the agreement,

- whichever comes first. (§ 3540.1‘(i)(2).) A_

. Organizational securitgy is expressly WithinAthe scope of repreéen;tétion un’der section
35432, subdi*.vision (a), and thus may ba subject to negoﬁations. The amdunt-of the fee is
governed under section 3546, subdi\}is. ion (a), which provides that, upon notice to the employer
by the exclusive ‘representative, the amount of the fee shatl be deducted by the employer from = -
the wages or salary of the employees an(i paid to the employee organization. Accordingly, the
- amount of the fee chargéd by the employee organization is not negotiable becé,use the amount

of the fee is nowhere ﬁsteci as a negotiable subjeét and there is “no relationship of égeﬁcy fees
to an enumerated subject of n‘egotiaﬁon,” (Fresno Unified School District (1982) PERB .
Decision No. 208,) PERB sté.ted in one case that the employer’s interest ir negotiating zm
agency fee is “limited to its willingness.to impose on its nonunion employees an age;ncy fee
requirernent and, if so, whether an authorization electi;)n is desirable,” and limited to seeking
‘some provisioﬁs that provide the employer protection against liabilitj} in the event of a dispute
over the appropriateness of the fees withheld. (oid.) - |
. The District’s concern that its oi)erﬂ.tibnal ef_ﬁciency will be affected b.y not knowing

"the service fee deduction amount for Substitutes does not support denying the instant petition, .
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Any logistical aspects concerning organizational security arrangements are proper for
bargainin'g per section 3543.2, subdivision'(a)”; while the specific fee to be deducted from the
wages or salaries of Sﬁbstitute employees rhay be aécertaihed at PSEA’s request pursuant to
section 3546, subdivision (a). However, there is no requirement that all Unit members and
Substitutes be charged the same fees. (See e.g., Los Rios College Federation of Teachers,
"AFT/CIO (Bszth) (19?1) PERB Decision No. 882 [holding that under the standards set forth in
" Chicago Teachers Union v. Hudson (1968) 475 U.S. 292 (Hudson) for the collection of agency
fees, there is no requireniént that all nonunion members must be oh;arged the same agency
~ fee].) As such, fees ma;l also be deducted bﬁsed on the percentage of the Substitute’s salary or
wages, (Los Rios College Federation of Teachers, AFT/CIO (Barth), supra, PERB Decision -
No. 882.) Because the District has not yet received PSEA’s feqﬁest for the amount of service
fee to be 'deducted,: I find that the District’s efﬁcian.cy argument unconvincing,
' | ‘The District also has concerns that rgquiritig Substitutes for Unit positions fo pay fair
shares fees‘ while not requiring fair share fees for non-Unit employees would make it difﬁc{ﬂt
, for the District to fill those positions requiring félir éhare fee pament. I-Ioweveir,vl discern no
‘evidence in the record that would support the assertion that individliz;ls would be discéuraged
from filling Substitute positions in the Unit.
| Under section 3546, subdivision (f), the Disttict is required to provide the home

.addresses of Unit employees to PSEA so that PSEA could complﬁ with the notification
faquirements in Hudson, supra, 475 U.S. 292'. The District questions whether the District |

»vc;uld need to provide PSEA with the names and addresses for Substitutes who work

™ Any District operational burdens associated with negotiations concerning
organizational security is not sufficient justification for finding the proposed unit
inapproptiate, (Livermore Valley Joint Unified School District, supra, PERB Decision
No. 163.) :
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temporarily for the District in such classification. The District also asserts it will be unable to
provide the home addresses in advance until the Substitute accepts an assignment in a
petitioned-for position. Under section 3546, subdivision (f), the District is required to provide
the names and addresses of each member of the Unit, including those-who have accepted a
temporary Substitute assignment.” There is no evidence that this places any burden on the
District sufficient to outweigh Athe representational rights of Substitutes."®

'fhe District argues that the addition of the Substitutes to the Unit presents a number of
adnlinisfré:ﬁve impractiéali’cies and implicates legal di_lemmas affecting PSEA. In particular,
the District questions whether PSEA will be required to send notices under section 3546,
subdivision (f), to each individﬁal who Substitutes in'a petitioned-for position, even if he or
she only Substitutes .for one w‘.orllc day and never returns to District empioyment. These
-goncerns are not relevant for determining whether the proposed unit is appropriate. In
San Ramon Valley Unified School District (1989) PERB Decision No. 751, the Board held that
the District is not liable for the exclusive representative’s alleged failure to comply with the
dictates of the United States Supreme Court’s decision in Hudson, supra, 475 U.S. 292; Thus,
there is no affirmative duty upon the District to police PSEA’s compliance with the notice
réguirements set forth in Hudson. (San Ramon Valley Unified School District, supra, PERB

Decision No. 751, p. 2.)

% There is nothing precluding the parties from mutually agreeing to update their

| records to reflect which employees or individuals actually belong in the PSEA unit. This can .

_ be negotiated into language as part of the organizational security provision. Additioually, it is
not unusual for the organizational security provision to include language requiring the
exclusive representative to indemnify the employer from any lawsuits or claims arising out of
the organizational security provision. (Sweetwater Union High School District (2001) PERB
Decision No. 1417; section 3546, subd. (g).)
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Similérly, the District questions whether PSEA could .comply with its legal obligations
to its members .un;ler Section 3546,5 which requires unions to make available financial records
to ité members: For example, the District questions whether any Substitute can petition to.
view PSEA’s'financial records after the conclusion of their Substitute assig:nment to a PSEA
posi-tion. Section 35 46.5 speciﬁc?allﬁl ﬁrovides: “In the event of failure of gompliance with this
section, any employee within the organization may petition the board for an order compelling
such compliance, or the board ma:y issue such compliance order on its motion.”v (Emphasis
add’edA) Viewed in thi; context, tﬁere is no independent affirmative duty upon“the employer
(here, public school employer) to ensure the exclusive representative complies with its legal
‘ X obligations to disclose financial repotts to eknployees under séction~3546.5. Rafher,, it is the
Board that must first determine if a union’s eic_tions are violative of the EERA. Purther, only
affected employees have standing o motion this Board‘ for alleged noncompliance with section
3546.5. Accordingly, there is; no evidence to discetn that the District would be buxdem“;d by '
potential liability to ensure the adequacy of PSEA’s proc,edureé. |

- The District assests that' if the instant petition is granted, it would be unclear how PSEA
would have its Substitutemembers‘vote on contract terms that do not.affect them and given
_ that the identity of the Subéﬁtu:re positions change on a day-to-day basis. The District also
points out that it remains “unspecified how Substitutes filling in for absent PSEA unit
members will be permitted to exercise their right to vote on PSEA matters,” This afgument,
again, is not relevant for making a unit dqtermination in that it has no impact on the District’s
operating efficiency. PERB’s role in this proceeding is not to eval'liate;whether PSEA will be
able to negotiate favorable terms and conditions of employment on behalf of its members who

may potentially have-different interests. (Santa dna Unified School Disirict (2010) PERB

s
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Order No. Ad-383.) Thus, PERB need not review votihg procedufes or practices for making
unit determinations. Any internal union affairé and procedures havig “a substantial impact on
the relationships of unit members to their employers” that violate an exclusive representative’s
duty to fair representation undér section 3544.9 are subject to unfair labor chér.ges subject to
-fERB’s review. (Servic’e Employees Inter_natiqnal Union, Local 99 (Kimmett) (1979) PERB
Decision Nq. 106; section 3543.6, subd. (b).) Thus, an empioslzer must not intervene to add;ess
the iawﬁxlness of & union’s internal procedures affecting voting or to police the umion’s
actions, lest it be held liable for interfering with the administration of thé uni»on.17 In sum, the
concerns addressed by the District pertain mostly to interial tinion affairs and are not factors » .
that impact the efﬁéieﬁt operation of the District or the community of intetest factors above,
For‘ these reasons, the District’s assertion that the accretion of SubAstitut_es to the Unit would
impede the school’s aBility to operate efficiently is rejected.
\ CONCLUSION

PERB cannot make a unit det;ermination_c(;nceming fhe Crossing Guard classification ' ,
despite the pﬁrtie,s’ stipulation in favor of its pfoposed. addjtiionj to the Unit, Further, the
Petition seeks to include all classiﬁed SuBstitﬁtes filling in for absent Unit members; however,
PERB cannot make unit determinations when th’ére is'no evidence establishing that all

petitioned-for Substitutes have actually filled vacant positions.*®

*"This is exemplified in section 3543.5, subdivision (d} which states that it is unlawful
for a public school employer to: “Dominate or intetfere with the formation or administration
of any employee organization, or contribute financial or other support to it, or in any way
encourage employees to join any organization in preference to another.”

18 I—Iowever the parties may agree to further modify the Unit to add unrepresented
clasmfmaﬂons or posmons not included in the Order infra.
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At the time the unit modification i)etition was filed, there were incumbents in the
following Substitute classiﬁcations: Office Assistarit 11, Library Media Technician; LAi\I'
Administrator; Campus Se"curity Specialist; Health éetvices Technician; Program Aide
ESS/ASES; Lead Middle School ASES Assistant; A_thletic Trainer; and Instructional
‘ Assisténts. Comparing the community of interest factors with the above Substitute
classifications and those 'iur the Unit, I find that both groups share mutual interests in numerous
areas, including: job duties, interaction and intqrchange with other employees, qualifications,
disf:ipline, training, supervision, wages, and work hours.”

Additionally, the District has not evidenced meritable concerns that the proposed_

4 acc;etion of Substitutes to the Unit would impede the efficiency of its operations. . Finally, no

evidence was offered regarding e_stablished practices ﬁt the District in the context éf

nAegotiating with these employees, and thus, this factor plays no part in this Prbposed Decision.
| PROPOSED ORDER -

Based on the findings of fact, conclusions of law and the entire record herein, PSEA’s
unit modjfication ﬁetition is GRAN TED, in part. -It is heteby ORDERED that the following
Substitute dl_assiﬁcations be placed in the Office/Technical and Paraprdfessional Unit: Office
Assistant II, Library Media Technici-ah; LAN Administrator; Campus Security Specialist;
Health Services Teéhnidian; Program_ Aide ESS/ASES; Lead Middle School ASES Assistant;
E ~ Athletic Trainer; and Instruetional Aséista_nt.

RIGHT OF APPEAL’
' Pursuaﬁt to California Code of Regulations, title 8, section 32305, this Propoéed Décision

and Order shall become final unless a party files a statement of e)\cceptions with the Public

Employment Relations Board (PERB.or Board) itself within 20 days of service of this Decision, The -

Board’s addrgss is:
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Public Employment Relations Board
- Attention: Appeals Assistant
1031 18th Street
Sacramento, CA 95811-4124
(916) 322-8231
FAX: (916) 327-7960
E-FILE: PERBe-file.Appeals@perb.ca.gov

In accordance with PERB regulations, the statement of exceptions should identify by page
citation or exhibit nymber the poﬁions of the tecord, if any, relied upon for such exceptions. (Cal.
Code Regs., tit. 8, § 32300,)

A document is considéred “filed” when actually received during a regular PERB business
day. (Cal. Code Regs., tit. 8, §§ 32135, subd. (a) and 32130; see also Gov. Code, § 11020, subd. (a).)
A document is also considered “filed” when received by faesimile transmission before the close of

 business together with a Facsimile Transmission Cover Sheet o received by electronic mail before
the close of business, which meets the requirements of PERB Regulation 32135, subdivision (d),
provided the filing party also places the original, togethei with the required number of copies and
proof of service, in the U.S, mail, (Cal. Code Regs., tit. 8§ 32135, subds. (b) (c) and (d), see also
Cal Code Regs., i, 8, §5 32090, 32001 and 32130.)
' Any statement of cxceptlons and supporting brief must be served concurrently with its

filing upon cach party to this proceedmg Proof of service shall accompany each copy servedona -

party or filed with'the Board jtself. (See Cal. Code Regs., tit. 8, §§ 32300, 32305, 32140, and

- 32135, subd, (2).)
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