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STATE OF CAUFO!~NTA 
t ro::::M 1~• 'l t lll;:r::,: : 
DEPAR'I'MEN'l' OF lNDUS'I'RIAL RET.,A'l'lONS 

I 

.OFf-llCE OF THE DIRECTOR 
P.o. Box 42060$ 
San Ft•anclaco1 CA 94142 

t:r-c: 111,::n:: 

May l4, 1997 

Richard .T. Loftus. 
Michael W. Droke 
Littler, Mendelson, Fastiff & Tichy 

San Jose, CA 95113 
. 50 West San Fernando Street, 14th Floor 

Vincent A. Harrington 
Van Bourg, Wehiberg, Rogers & . Rosenfeld 
180 Orand Avenue, Suite 1400 
Oakland, 94612 cA. . 

William ,T; Flynn 
Neyhat·t, Anderson,· Re.illy &. Freitas 
600 Harrison Street, Suite 535 
San Francisco, CA 94107~1.370 . 

Robert L. ,Mueller 
Operating Engineers Local Un·lon No. 3 
1620 ·South Loop Rond . 
Alameda, CA 94$02 

' . 
Re: Santa Clara Transit D:istrict " Unit Clarification Petitions 

Dear Pt~rties, 

Enclosed i.s the Proposed Unit Clarification Order of Hearing Officer 
Jean Gaskill in the matter· referred to above. The decision is hereby 
adopted as the Director's decision, pursuant to 'the Department's 
regulations, 8 Cnlifontl.a Code of Regulations, ·section 15855. 

The Department's regulations, 8 California Code of Regulations, 
section 15860, provide t.hat any party may file a statement, setting forth
exceptions. o.r newly discovered evidence, togethel' with 'two copies of a 
supporting bl'ief, with"ln 20 days from the date of setvice of the Decision.
All other parties may f"lle a response to the exoept"ions within seven days 
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Richard J.. Loftus 
Vincent A, Harrington 
William J. Flynn 
Robet·t L, Muellet· 
May ·14, 1997 
Page 2 

. ._. 

after the mailing of the exc.eptions, or 20 days after the mailing of the 
initial decision, whichevel' is later . 

. Sincerely y~~s, c 

(;fl..,.!. 

y Aubr; Jr. 
Dil'ecto:r of Industl'ial 

cc: Jean Gaskill 
Pete Lujan 
Vanessa Holton 
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IN l?ROCJ'illllDINGIS BEFORE THE 

DIRECTOR OF THE Dllll?ARTMEN'Xl OF :nTO:OSTRil\I.J FUllLAT!ONS 

STATE OF CALIFORNIA 

·SANTA CLARA COUNTY. TRANSIT 
Dl:S1.t'lUCT 

J?etitioner., 

v. 

SlllRVICE ll1MPLOYEES INTERNATIONAL 
UNJ:ON LOCAL 7:1.5 and AMALGAMATllJD 
TAANS:trr UN!ON, DIVISION 265, 
AFL .. OJ.O, 

Respondents. 

1 

. 

) 
) 
) 
) 
) 

') 

~ 
) 
) 
) 
) 

PROPOSED 
.UNIT CLARil!'ICAT!ONS 

) 
) 

............ ~, -·--·--,_,._ ___ ........_ __ ~ 
SANTA CLARA COUNTY. 'TRANSIT 
DISTRICT, 

I?etitj.oner 

v. 

COUNTY EMPLOYEES MANAGEMENT 
ASSOCIATION (<;lEMA) , AFFILIATED 
W!TB OPERATING· ENGINEERS LOCAL 
UNION NO, 3 and AMALGAMATED 
~RANSIT UNION, DIVISION 265
AFL .. CI0

1 

1 

Respondents. 

. 

1 

) 
) 
) 
) 
) 
) 

? 
) 
) 
) 
) 
) 
) 
) 

·-----~---) 
CONSOtiiDATillD l?ETITIONS JJlOR 
OT.iARIF'ICATtON OF EXISTING 

BARGAINING UNITS 

on April 17, 1997 1 t~a parties mat at a conference 

attended by the Hearing Officer and oounsel. fo:c · a~l 'the P<7rties, 

rrbe pu:cpose of the oonferenae was to oonsider a.nd hea:r. argument 
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on the quem·t:ion whether any issues framed by the petitio!}l3 and 

amended petitions filed in this oa$e remain undetermined. 

Having h~ard the arguments of counsel and having 

reviewed the pmpa:r.s heretofore filed in the matter~. the Hearing 

Officer is pa~suaded that no issues remain to be decided and that 

the un~.t:. olari:eioations sought by the District oan be :Lssuod on 
' . 

t,ho basis of the Interim Oeoision·and supplemental Interim 

Decision adopted by the Director on ll'ebr.uary 27, 1997·and 

Maroh·17 1 1997, respectively. 

Ae~oordingly, the Hearing Off:l.oer propoaes that the 

def.initions of· the th:r:ee bargai-ning units j.nvolved i.n this oase 

.be as follows: 

. The Unit nepresente~ By 
l\mal.qamated rr.randt 'On:Lon, 

Division 265, Ar~·CIO 

All «iilm)?loyees in production, operation 

and maintenance activities of the santa Clara 

county Transit District, inol.uding drivers; 

dis~atahe~s and maintenance personnel, axe~ept 

employees and the positions held by those 

~mployaes who transferred to· the D.i.striot 

efteotive as ~f January 1, 1995 1 as a result 

of the tl-ltatutory reorgemizat.ton mandated· by 

 AssembJ.y aill 2442 and who, pri.o:~: to the 

transfer, held pQsitions oova:~:ed by a labor 

.ag'reement in effeot between Servioe Employees 

.
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. ....., 

International union Local 715 and the county 

· of Santa Clara, and exolucting oJ.srioal 

· employee a, guarcts and superviscira· not 

presently oovered by a 9olleotive Bargaining 

Agreement with the santa Clara County Transit 

Pist:dot,, and excluding also ull. classified· 

· and · uno 1 a s s i f i ad aupervisoJ:Y· and 

.administrative !'ilmployeea in coded 

olas·siUoations and th$ positions held by suoh 

employees who · transferred to the District 

effective as of January 1, 199~ as· a result of 

the statutory reorganization mandated PY 

Assembly Elill 2442 and, who ·prior to the 

t'!:'ansfer 1 held positions oovared loy. a l.abor 

agree11\ent . in effect betwe.e~ County Employees 

Managemetlt Assooia.tion. and the county qf Santr~ 

Clara. 

mhe unit·aepresente~ By 
S~~arv:Loe mmployiUIS I·nternational union 

X.ooal 715 

All classified and uno1assified workers 

in the oodsd olassifiaations, and the 

positions held by mU:ah· workers, within· the 

follow~ng bargaining, units: Cl.erioal.; 

Administrative, Profess!onal and Teahnioal; 

Blue Collart PUblic Health Nursing, who 

3 



transferred to the Plstriot e:f:f'eotlve as of 

January ~~ 1995 as a result of the statutory 

reorganiz~tion mandated by Assembly Bill 2442 

and, who prior to ·the transfer, held posit:\.ons 

atwered by a labor agreement in· effect between 

Se:r.vioe lllmpl(>yees International Union Looal 

716 and the county of Santa Clara. 

:cu. 
~h~ unit Represented ay 

Oo'I.:U:/.t:Y :mmp:t.oye(lls Manli\.li)'ement l\l!l$Q¢:Lill.t:lo:n 

.All. classified and Ul1o1assified employees 

in the o.oded o.lass:l.tioations, and the 

poaitions held by suoh employees, ~n the 

Supervisory-Administrative bargaining unit, 

who ~ransterrad to the District effective as 

.of ~anuary 1, 1995 1 as a result of the 

statutory reorganization mandated by Assembly 

Bill 2442 and who, prior to' the transfer, held 

positions oovered by a la)oor agreement in 

effeot ·batwae~ county Empioyees Management 

Assooiation and the CoQnty of santa Clara. 

Oate;,~L_ 
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STATE Ofl CALUIOJ~NIA · 
A '* : : :: lA r:::;:rtru;t;#"' : , zu,. 
DEPARTMENT OF INDUSTRIAL RELATIONS 
OFFICE OF THE DIRECTOR 
P.O. Uox 420603 

· San Francisco, CA. 94142 

March 17, i997 

Richard J, Loftus 
Michael W, Drol<e 
Littler, Mendelseon, Fastiff & Tichy 
50 West Ban Fernando Street, 14th Floor 
~an Jose, CA 95113 . 

;JII :, ;~, 

Vincent A. Harrington · 
Van Bourg, Weinberg, Rogers & RQsenfeld 
180 Grand Avenue, Suite 1400 
Oakland, CA 94612 

William Flynn J. . 
Neyhart, Anderson, Reilly & Freitas 

. 600 Harrison Street, Suite 535 · · 
San Francisco, CA 94107~1370 

Robert L. Mueller 
Operating Engineers Local Union No. 3 
1620 South Loop :Road 
Alameda, CA 94502 

Dear Parties: 

.::::;,.~:::nH:, 

Enclosed is the. Proposed Supplemental Inte'dm Decision of. Hearing Officer Jean 
Gaskill in the matte~ referred t() above. The decision is hereby adopted as the · 
Director's decision, put·suant to the Department's regulations, 8 California Code of 
Regulations, section 15855. 

No exceptions to the Intermin Decision will be accepted at this time. 

The hearing officer will·issue an order convening a conference, preferably during 
the month of April, to solicit the views c>f the parties as to: (1) whether any issues 
framed by the petitions filed in this case remain undetermined and (2) whether the 
taking 'Of any ·evidence is necessary to allow the hearing officer to determine any 
remaining issues. If it appeal'S likely that an additional evidentiary heating will be 
needed, the heai.·ing officer at the April conference will also hear the views of the 



Richard J. Loftus 
Vinc~nt A. Harrington 
Wiliam J. Flynn 
Robert L. Mueller 
Ml\l'Ch 17, 1997 
Page 2 

parties as 'to whether the filing of exceptions to' the Interim Decision shall pe 
permitted p:rior to the c·onvening of an an additlonal hearing, <;>r., in the alternative, 
whether the filing of exceptions shall be permitted only after issuance of the. final 
decision in this mutter, deciding all issues raised by the pending petitions; 

Notice of the date, time and place of the second part of the hearing will be sel'Ved on 
all parties by the heal'ing officer. · 

Sincerely yours, 

~· 
Lloyd W. Attbry Jt•, 
Director 

cc: J~an Gasl<ill ;_, 
Pete Lujan v 
Vane$sa .Holton 



. IN PROCEEDINGS BEFORE r.r.HE 

P!RECTOR OF THE Dllll?ARTMENT OF INDUSTRIAL RELATIONS 

STATE OF CALlFORNIA 

SAN'l1A. CJ;.,ARA COt1NT':l TMNSIT 
OISr.t.'R:CC'l11 

l?etitioner, 

. v. 

SERVICE EMPLOYEES INTERNATIONAL 
UNION l.JOCAL. 7'1p and AMA:WCAMN.VEJO 
TRANSIT UNION, DIVISION 265
AFL-C:IO, 

1 

Respondents. 

) 
) 

~ 
~ 
! 
) 

~ . 
) 
) 

~------------~--~--------) ) 
SANTA CLARA COUNT':l TRANSIT 
Dl:STR:CCT 1 

Petitioner, 

v. 

·COUNTY EMPLO':lEES MANAGEMlllNT 
ASSOC!AWION (OlllMA) AFFILIATED 
WITH OPERA'l'ING ENGINEERS 

1 
LOCAt, 

UNION NO, 3 and AMALGAMATED 
TRANSIT UNION, DIVISION 2o6
AFL ... C:CO, 

1 

Respondents, 

. 

) 
) 
) 
) 
) 
) 

~ 
) 
) 

~· 
) 
.) 
) 

--------------~) 

StJl?l?:tll1Mll1NTAL 
PROPOSED INTERIM DECISION 

AND AWARD 

CONSOLIDATED Plllf.l.1lTIONS FOR 
CLARIFICATION OF EXISTING 

BARGAINING UNITS 

The direotor has obse:r.v~d that, in the J?'l:oposed :r.nteri:m 

Osaision and Award. :I.SI'ilU(;)d by the Hearing Offioe:r. on February 5 i 

1· 
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3.997, there is :no .(l!:xpl.j,git disposition of. the following question; 

Whether, upon the expiration of the axisttng 
labor agree1uents between the county and SE:CU 
and CEMA, which agreements were adopted by 
the Distriot as a result of the statutqr.y 
reorganization, the obligation of th~ 
Oistriot'to recognize the SEIU and CEMA units 
oeaaea, 

The question arises baoa1.1Se of the suggestion il) ATU' s 

brie~ta that tha District wa$ obl.ig·ated or entitlt;ld under J?ublio 

Utilities Code § 100309 to recognize SF.ll:U and OEMA, :I. :f. at a~l, 

only until the labor contracts existlng as of January :1., :1.~95 

unexpired, Upon the e:xptration o:e the agreements, aooording to 

A'J.l'O, the employees in the SEit7 unit and the non ... aupa:r.visory 

employees, it' any, in th(jl OEMA unj,t would accede· to ATtJ, 

'J.lhe Legislature could not have intended such a ~esult, 

nor does the statute dictate suoh a conclusion. It makes no 

labor relat.iona sense, 1n the context of a statuto~y scheme that 

clearly mandatel'il the transfer intact of the axistj.n9 bargaining 
. . 

units to the ·suooessor entity, that the .uni.ts should later slmply 

o~ase to exist and be handed over to another un:t.on w:t.thout so 

much ·aa a vote or other expx·ession o:e the. employees in the units 

to their aoquiesoenoe in being s9 handed over, 

The only logical conclusion is that the Legislature 

intended that the distinct units continue to exist and that, upon 

the expiri'J.tiol"l of the labor agreements, the D.:l.at:dct be. obligated 

to negotla te new contracts instead. of oontj.nuing to be bound by 

the terms of the expired agreements. The statute supports such a 

conclusion. 



seot;ion 100309 haa two distinct~ aapects1 (1) a oommand 

that the Pist:r.ict "shall grant reoognition to those employee 

organizations wh.ioh ae:r.ved as the reoogn:lzed representatives of 

tne former oounty employees • 1 1 1 " and (2) a directive that the 

District 11 shaU assume and observe all applicnt}:)le provisions, 

including wages, of existing written memor,nda of understanding , 

' . ' rrhis obligation extends only for the remainder of .the term 

of the tespeotive existing .written memoranda of understandinc:J ar~:d 

to t.he extel'rt not superaeded by a successor a<;;~reament , • • , " 

The fi.:rst aspect, i.e., the r·aguirement. to '!grant 

reoogni tion, ;, is absolute and 1s not temporally prosci:dbed by the 

ooour:t•enoe of any SUbsequent even·t;, It ·oonte:~nplates that the 

obligation will ao~tinue until something happens between saxu· and 

CEMA, on·t~e one hanu; an~ the Distdct, on the other, to 

t.ermi~H.'Ita the relationship (e.g. 1 deoe:t:·tlfioation), 

The seoonC\ aspeot, :1.. a.,. the. obligation to observe the 

terms of the existing agreements, is the only one of the two 

aspects of §. 100309. that is temporally proso:r.:i.bed .by the duration 

of. the agreement.s, Upon the axpira tion of those ac,:rre'em.ents, the 

Oistd.ot may oease · obaerving the terms of the expired agreements . . . 

"to the extent [th$y are] superseded b,y • • • S\Woessor. 

ag:ree~ent C s J • • • • " 

Thus, this Supplemental ~roposed Interim oaoision and 

Award mal<:es explicit What was implioit in the earlier Deo~sion · 

and· Award: 

• The obligation of the District to recognize the 
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S.EIU and ClUMA unlts au:r.v:lves the expi:c•ation of the 
. . . 

labor agreements that wet~ in effect on January 1, 

lSJ95. 
' ' 
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PBQQ~ Q~B~CE MAl~ 

(Code civ. l?roq .• u 10l3a 2015.5) 
e¥ 

1 

3 Case Name: .12....~~ QQPN,TX .. ~SWSJ:T J;t;J;S!n\IQ'11 Y: .• SElW:tCru EMPt,QXl3JmS 
~4-~l.,_ 

· 

4 

5 

6 

7 

8 

. '9 

:r: em em);)loyed in the City and County of San Jrranc:l.soo, 

california. :r am over.· the age of eighteen yeai'S and not a party to 

the within action; my business .. address l.s 45 :v•r·emont. Street, Suite 

450, san Jrrand:Lsco, California 94105. On Febr~ary 28, 1997, I served

the following document; l?roposf.'ild :t:nte:t:"em P\l;la:l.sion Of ~Xe~;~.:n•:Lng 

Of:fioe:t:' Jean Ga.aldl on the parti!i"llil, through thE?ir atto:t:·neys of 

record,. by placing true copies thereof in sealed envelopes addressed 

as shown below for service as designated bcalow: 

 

10. 

11 

12 

13 

l.4 

15 

16 

17 

18 

19 

20 

2"1 

22 

23 

24 

25 

26 

27 

28 

· 

(A.) I;l)l Jttrmt. Clas§ Mra;i,l; :C am readily f.am:l.U.ar with t:.he pre_tctic® o"f 
the Department. of ·rridut;itria:I. Re.latJ,ons, Office of the Director 
Legal ·Unit, for the ooll.~ot:l.on and i;n::ooassing of correspondence 
for: mailing with the United States J?ostal Se:t:v:l.oe. I caused 
er..tch such envelope, with f:l.rst~olass postage thereon fuUy 

·prepared, to be deposited in a :recognized place of depo13:l.t of 
the u.s, Mail in San F:r.amcisoo, California, for oo;Llect.:l.on and 
mailing to the office of the addresseE;'! on the date shown hel;'E;J.in. 

1?1.\001~ 01!' Sl!liWXCE 

'. 
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2 

3 

4 

5 

6 

7 

·8 

9 

10 

11 

1.2 

l.3 

14 

16 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

A 

A 

Richard J, Loftus 
Michael w. Droke 
!.1itt.ler, Mendel.seon, Fastiff & Tichy 
50 Wes.t San li'ernando St., 14th Floor 
Sa,n .Jose, CA 95U3. 

Vincent A. Har:dng-tori 
Van Bourg, WeJ.nbe:r;·g, Rogers &: 
Rosenfeld 
180 Grand Ave., Suite 1400 
Oakland, CA 94612 

. 

w:U.liam J. Flynn 
Neyhart, Anderson, Reilly & Freitas 
600 Harrison St., Suite 535 
San :Francisco, CA 94107~1370 

Robert L, MuelJ.e:r;o 
Opea:·ating Ep.gine;'lers :uoct:tl Union No.· 3 
1620 South Loop Road 
Alameda, ·cA 94502. 

I declare under ~enalty of perjury under· the laws of th~ 

State o.f California that the foreg-oing is true and correct. Executed 

on Febl:'uary 28, .. :1..997 1 at San Francisco, CC~.liforn:La. 

:e~w/dtU/ 
Barbara Richard - Oeolarant 

Proof. of Se~vioe 
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February 27, 1997 

Richard J. Loftus 
Michael W, D~·oke 
Littler, Mendelseon, Fastiff & Tichy 
50 West San Fer11ando Street, 14th Floor 
San Jose, CA. 95113 

Vincent A. Harrington 
Van Bourg, Weinberg, Rogers & Rosenfeld 
180 d.rand Avenue,. Suite 1400 
Oakland., CA 94612 

· 

.William . J. Flynn 
Neyhart, Anderson, Reqly & Freitas 
600 tlal'l'ison Street, Suite 535 
San Francisco, CA 94107~1370 

Robert L, Mueller 
Operating Engineers Local Union No. 3 
1620 South Loop Road 
Alameda, CA . 94502 

.. 

Dear Parties, 

Enclosed is the Proposed Inted.tn Decision of Hearing Officer Jean 
Gaskill in the matter referred to above, The decision is hereby adopted. as· 
the Director's decision, pursuant to the Department's regul.ations, 8 · 
California Code of Regulations, section 15855., 

\ 
··~ .1 

The Department's regulations, 8 California Code of Regulations, 
section 15860, provide that any party. may file a statement,. setting forth 
exceptions Ot' newly discovered evidence, togethel' with two copies of a 
.supporting brief, within 20 days from the date of service of the Decision .. 
All other parties may file a l'esponse to the exceptions within seven dttys 
after the maillng of the exceptions, or 20 days after the mailing of the 
initial .Decision, whichevel' is later, 

. Notice of the date, time and place of the second ptu~t of the hearing 
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Richard J. Loftus 
Vincent A. Harrington
Wiliam J. Flynn 
Robert L. · Muell~;~t 
Februat'y 27, 1997 
Page 2 
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wili be served OX). all parties by the hearing offic~l'. 

aJ . !it Sl~rly (u1. 
7 Aubry Jr. 

Dhectot· of lndustdal Relations 

cc: Jean Gaskill 
Pete Llljan 
Vanessa. Holtory. 
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IN l?ROCEllilO !NGS BlllFOREJ THE' 

OIRlllCTOR ·o»' 'I'Hlll DlllPAATMElNT OF INDUSTRIAL RI!lLA'I':toNS 

STATE OF ·CALU'ORN!A . 

SANtA C:WAAA COt.Ti'i'rY TRA.NS X~.~ 
PIS'l'R~CT, 

Petitioner, 

v. 

'SERVICE EMPLOYllllllS INTERNATIONAL 
. UNXON :WOCAl'J 7l.!S and ·AM.ALGl-\M.ATlllD. 

TRANSIT UNJ:ON, DIVISION 265, 
Att:G~cxo, 

Respondents. 

) 
) 
) 
) 
) 
} 
} 
y 
) 
) 
) 
} 
) ' ) .. PROPOSED IN'I'J!JIUM PlllC!SlON 

AND. AWARP --~--·~---------~----·----) ) 
SAN'J1A C:WAAA COUNTY TRANS IT 
DISTRICT, 

J?etitioner, 

v. 

COUNTY I!JMJ?LOYEJEJS MANAGEMENT 
1-\SSOdJ.A'I'tON (ClllMA) I AFFILIATED 
WI~·OPEJRATING ENGINEERS LOCAL 
UNION NO , 3 arid AMALGAMATED 
TRANSIT UNION, DIVISION 265, 
'AFl'rCiq, 

·Respondents , 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

. ) 
. ) 

----------------------~----) . 

CONSOl,IDJ.\'rEJD PETITIONS FOR 
CLARIFICA'1,1:tON OF El:X:ISTING 

BARGAl:NING UN:t'l'S 

. 

''• 
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I. 

IN'rROP'O'O'rJ:ON 

these consolidated pet:Lh:L.ons for. clarifioat;l.on of 

bargaining \ln:lt.s within the wo:J::kforce of the Santa Clara County 

rr:r.ansit District ( 11 Dist::.:r.:Lot~ 11 ) are b:r.c.1ught under California Public 

·Utilities Code Section 100301. 1 Jean C, Oasldll is the Hea:r:ing 

Officer, hav.ing been 'duly appointed by the Director of the 

Oepa:rtment of Industrial Relations ( 11 Direotor 11 ) pursuant ·t~o . 

Ca~ifornia Code of Regulations Section 15830. An 'initial 

hearing, at which.~ll parties and their attorneys appeared, was 

held on June 14, 1996. 

The pet1.tions constitute the District's rec.(uest fo:t ·a 

declaration' of its obligation~ to.reo6gnize and bargain with each 

of three oontendin.g labor organizations and require resoJ;\.ttion of 

a dispute regarding which of the unions is entitled to be the 

exoludve ba:rgaJ.ning · represent.a:t:i:ve of which District: employee.s. 

The Unions are 1 Service ·IilmpJ.o"y_ees r.n~e:r:nat:i.onal Union l.looal. 715 

( n Sluun) 1 An\algamated rrra'nfi!i t Union, Pi vis ion 2 6 s ( "ATU 11 ) ; and 

County l\lmployees ~anagement Association ( 11 CElMA11 2 
) •. 

At' the Ju~e 14 hearing, it was, determined after oral 

presentations by counsel that the matter would .Proceed in two 

Unless otherwise indj,aated, all section references are to 
th~ California Public Utilities Code. · 

originally,· the District filed a petition for 
clarification reJ.at:Ln.g to the SEltU and· ATt1 barsaining units, It. 
later filed another petition seeking clarificabion relating to the 
emMA and ATU bargaining units and moved to consolidate the two 
petit.ions for heating and determination, At the June 14 hearing, 
t::.he Hearing Offioer hea:hd a:rguments on, and g:r.:anted, the motion to 
consolid9-te. 

2. 
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" .. 

._.. 

phase.s. l?ha.se one, in the nature o:e oross~motions for summary 

j uc~gment, would be· decided \tpon briefs 1 declarat.j,ons and 

suppol:'ting doo~mentation .. ~ Phaae two 1 requ:L:dng further. fact.ual 

hea:r.:Lngs 1 wo1.tld deal with the specific disputes regarding the 

scope of th~ :r.espeot:L ve ba:t;"gaining units in l:lgltt of the deo:l.aion 

·rendered· in the first phase. 

'l'his l?:J;oposed Inter:!.m 0(;JO:l.s:Lon and Awa:t:d deaJ.s only 

with the agreedMupon first phaa~. 

:t::c. 

THlU ;t;SSUlil 

The ove~&rching legal issue in this phase.of the 

proceeding iss 

Under the 1994 leg:lslat:i.qn that reorganized 
and established the santa Clara.cou~ty 
Transit District as an independent ·agency, 
was the D1.striot :requiJ:;ed to, and d:l.d it 
prope~ly, recogni~e smru and emMA as the 
exclusive bargaining agents and assume 
existing labor agreements for county and 
9on;gestion 'Management Agency ·employees who 
transferred to the Distriot?4 . 

:t:t: I • 

Legislation that became effective on January 11 199$

consolidate.d all publ·io transportation functions· in Santa Clara 

Courity into a reorganized, ~ndependent District arid provided for 

1 

'rhe unions each filed answers to th(3 petitions in an 
·effort to . narrow the legal ~.ssues 1 and all ·parties t.hen filed 
6pening and reply briefs. 

4 This is the only issue raised by the petitions that can 
be deoicted at this stage, · The Unions 1 in their. briefs 
nevertheless, have requested declarations of the scope and 

1 

oompositian.of their respective bargaining units. These a:r:e issues 
that mu~t be resolved in phase two. 

3. 
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the transfer to the Pirutrict' s work:f.qroe. of oe:r.t.ain suppo.rt and 

supe:x:viaot,y employees i::r.om the. workforces of the. county of santa 

Clara ( 11 County 11 ) and the Santa Cl-ara county Congestion Management 

Agency (11 CMA'·'l. As Count.y and CMA employees, ~hese support and 

superv:l.soty personnel had been r.epresep.t~ed by sm:nr and CE1MA, 

:t:espeot;ively. The operating employees of t.h.e Transit District 

before the :r.eorganization we:r.e reptesented by ATtJ. 

. 

A.· ~ ... P~i .. n!i!~i~n::t;:lon, .~tnetm• 

· ·The District came into existence in 1972 and took over 

f:t:om p:~:·ivate entfties the public transpo:r.tation functions in 

santa Clara County. 
'. 

At its inception, the District was run by· 

the five~membe:~:· Santa Clara County Board of Superviso:t::s as its 

govex;ning body. The Distr;ict was basically an operating. entd.ty 

of fimited jurisdiction employing bus drivers, dispatche:t:'s, 

meohax:d.cs and maint.enance personnel.. Support services relating 

to the transportation functions, suoh as m~;magement, 

administrative, oler~.oal ·and building maintenance services, were 

provided by persons employed by the County and the CMA. 

In Augt~st 1973, following an ~leot:Lon supervised by the

Department of Industrial Relations, ATU was certiUed as the 

e~cltisive bargaining representative for1 

 

All employees in ·production, operation and 
maintenance activities of the Santa'Clara 
County Transit Piatridt, including drivers, 
dispat;,ohets and ma:l.nt.enanoe personnel, and 
e:x:olud:\.rl.g -dle.:r.ical, guards and super.v:l.so:J::·a 
not presently covered by a Collective . 
Ba:r.gainJ.ng Agreement with the Santa Cla:r:a 

4. 
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County ~ransit Distriot. 5 

The labor oont:r:a.ct in existence between the Oist:r:ict 

and ATU at the t:l.me these. proceedings commenced covers the pe:r:ioct 

f:r:om February 15, 1993 to Jebrua:t:~ 11, 1997 and provides that 1 

The District re.oognizes the Union as the 
exclusive bargaining agent for all employees 
in the bargaining unit. 

. 

· 

'rhe :r:eco:r:d does not disclose when it was that 

· s~nr became the bargain:ing agent: for· the County employees but it 

appears circumstantially that the :r:elationship pxedates 1974. 

The most re·ce:n.t J.abot contract between the 'county a:nd SEJIU·, 

oove:r.ing the period from July 18, 1994 through'July 14 1 195'6, 

provides thatt 

The Ccunty recognizes Loaal 715 tSllJIU) (s·anta 
Clara County Chapter) as the exclusive 
bargaining representative ~or all classified 
and unclassified workers in the coded 
class:ificat:Lm'l.s within the following 
baa;gaining un:Lts 1 

Cle:d.cal 
Admin:!,strative, Professional and Technicl;ll 
Elue Collar 
l?ublia Health Nursing 

!t was SEl:W-:t:epresented employees within these units who, before 

January l, l995, had peen .County and CMA employees furn~.shing 

support services t.o the Pist:dct ''s transportation operations and 

who, after the statutory reorganization of the Pistriot, 

transferred t.o and became empl.oyees of the Pi strict, 

Neither . does . the record ' reflect when it was that CElMJ.\. 

fJ.rst became the bargaining. agent of the supervisory auppol:'t 

a · rn its brief, ATU points out that it has represented the 
operating.transpottation employees in Santa Clara county since the 
early pa.rt of this century. · · 

5. 
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employees but \~hat. relationship also appears to have been in 

e:ldstence sine.1e before 1974., 'the most recent:. Memorandum of 

· Unde:r:standj.ng between the County and ClllMA1 covering the pe:d.od

from ~rune 2 o, l.~ 94 t~hrough August: 25, l9 96, provides that 1 

 

The County recognizes Co:unty Elmployees 
Managemertt Assooiatio~ (CmMA) as the 
exclusive bargaining representative for all 
classified and unclassified employe·es 1..n 
coded classifications ~ithin the Supervisory-
Administrative bargain~ng unit. . 

It:. was CEMA-represented supervisory empl.oyeesi within t.his unit 
. . 

who·, before the st.atut::ory reorganization/ were County and CMJ\ 

employees furnishing support services to the nist:d.ot and who.~ 

afterwards, transferred to and became empJ,oyees of the District .. 

Thus, for a long period of time before the 

teorganizat:ion o~ the Pistriot on iJa.:nuary l, 1995, employees from 

the three recognized bargaining un~.ts, albeit working for three 

different employing entities, were performing the wo:d~ relating 

to the provision of pubJ.:Lo transportation services in Santa Clara 

County. 

a. ~e StJtut~:nr Be.o;gap.:l.:;!!a~:l.Q;!I 

During its 1993-94 R.esula:r. Session, the Legisl.atu:J:e 

enacted .Al3 2442. a.manding the Public Utilities Code to provide, in 

pertinent part, as fallowst 

§ 100060, Creation o;t! aoard·; Ma:robersh:Lp 

(a) The government: of .the district shall be 
vested in a board of directa:r.s which shall 
consist of 12 members . • , . 

§ 100126; lll:ffeot of reorga.n~!Cllat:Lon on 
aontraot;:$ and obligat;d.ons of the dd..atr:l.ot 

The district, whi.ch was established with the 
approval of the voters in 19?2 1 shall 

6. 
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-~ . .., 
continue as an entity under the control of 
its governing .board as reorganized pursuant 
to a11,1endments t:o ·this pa:r:t by statutes that ' 
were. enaot.ed in 15>94, Nothing ln this ·~at 
that added this section in the second year of 
the 1993-94 Re~ular Session shall be 
const.ru.ed -to alt.er, impair, or terminate 
e~isting contraots'between the district and 
other. parties, includJ.ng, but not;:. limited t;:.o, 
funding agreements, grants, 'la.bo~ agreeme:nta, 
agreements entered .into pursua:n.t to section 
13(o) of the Federal Transit.Aat·and its·· 
·antecedents, bonds, notes, Bc.J:'lipment t:r.ust 
certificates, or other obligations of the 
district·. AJ.l rights and powers of the . 
district shall continue in full force and 
effect, and no affirmation, ·adoption, or 
assumption by the.board of di:r.eoton is 
requ:Lred·for that continuation. the district 
shall become the suocesaor to certain county 
contracts as provided by ag:t:eement between 
the county and the dist:r:i·ct. [Emphasis 
il.ddeld.] ' /

§ 100:308. W~ans:fer of oounty employees and 
employee~ of the Santa Clara County 

. COl'lgestion Management Agency 

County employees and employees of the Santa 
Clara co~nty Congestion Management Agency 

.who, on a date or dates determined by the 
board of directors, tel:11l:l.nate their . 
employment and immediately thereafter become 
empl.oyees of the district, shall transfe:t: to 
the dist:dot, · and the district shall assume 
li/il.bility for,.all of their accrued and 
Ui:tUSed VBCatiOtlt siCk lei:\VS 1 person'al leave 
compensating time off and STO balances and· 

1 

days.of accrued service in acoor.dan¢e with 
the records of their former employer in lieu 
of any payment by the fotmer employer for 
those 'balances. Those·~mployees who were 
covered by a county or congestion management 
agency pension· plan shall' be entitJ.ed to th.e 
same or equivalent rights, opc~ons, 

·privileges, bene.fits., obligations, accrued 
service, and status undel:' the pension plan of 
the ~:Lstriot. 

§ 100309. Recognition of organ:Lzat:l.ons 
:r:ep:r;"e·senting former county employees 

To the extent permitted by law, and until 
altere~ or revoked aa provided by law, the 

7. 



dist~ict shall gran~ roao$nition to those 
employee o~ganizations wh~ch served as thm 
recognized reptesentatives of the former 
county employees described in Section 100308 
immed3.ately p:r.io:r. to thei:r. employment by he 
d:lstd.ot. 

 t
. . 

'r.he .d~strict shall asst\me and observe all 
appl.ii:!ab~e provd.s:Lons, inc:Lud:i.ng wages, of 
e:x:.ist::ing wr:Ltten ·memoranda of understanding 
in GJffect: between the county' and the above 
recognized labor organizations· for those 
former county employees descdbed J.n se·ction 
:L0030B who a~e employed by the district J.n 
positions -which would have been coveted: by 
th~>se memoranda if the employees had :t""emained 

. entpl.oyed by th~ county I This obligation 
ex:tends only fo.r the remainder of t:.he t.e:tm of 
the :respective exist:Lng w:r:it:.ten memoranda of 
tmde:r.sl:anding and. to the extent. not 
superseded by a suocei'J~wr ag:r:c;lement between 
th~ distr~ct and a recognized labor 
organa.zat.:wn. 

· 

C. ~h~-~rent A;!..ig~t 

:en A1J:guSt 1994', in a~t.icipat:.ion of the passage of AB 

2442, representatives of the District as· it was then cdns~ituted 

met w:Lth :representa.t.ives of SEliU and CEMA to plan the trans:l.t:Lon. 

They ent.~;:r.ed into 11 Sidelet.t.er Agreements 11 \•lhich, :h1ter aJ,.ie, 1 

provid(~d that: 

I• 

Specific.provisions were included in the· 
legisla~ion to protect the benefits of County 
employees who, on specified dates I te:cttd.nate 
th~;~ir employtne'nt and immediately the:r.eafte:t:" 
become employees of. the [reorganized] . 
Distdot 1 1 1 I '!'he Pistr;Lct will assume and 
observe all appJ.icable labor. etw~·eement 
proviE~ions, i:riclu.ding wages 1 for the· a~ove 
County employees·until these agreemen~s 
expire or a~e superseded by successive labor 
agreements I J:n ac1d:ltion, the legisla.tion 
p:cov'3.des, l::o the. ext.er~t permitted by law 
~hat the Pistxict shall grant recognition 

1 
to 

the Co\mty' s :r.eccl9T~iz~~d · employec:J. 
organizations which represented the 
t:r."emsfe:r.:~:ed county employeefil 1 

~ a; '"'::> 
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Offidially on January~, 1995, some 238 County 

employees :r:epresentsd . . by SEllU and 170 . County employees 

r~presented by cm~A, in a w~de range of sup~?rt and superv~sory 

pos1. t:l.ons, transfe:r.tecl and became Dist::d.ct emp loy~es. The 
. . . 

District assu~ed the dollectively bargained obligations under ·the 

existing labot contracts and recognized the representative status 

of SEJttr i;lnd CEl!Y.IA fo:c the trans:Cer:r:ed employees, 

Seve:r.·al montl\s later, in May 1!3~5~ 1\TU lodged with the 

General. Manager of the O:Lstr:Lct a grievance chailenging the . entry 

of the fo:nuer County empJ.oyees :J.nto the District's workforce. d 

A'J:lJ cl.a:Lmed that. those employee·s shoul.d be pa:t:t' of the A.Tl.'J 

bargaining unit, 7 

'l'he l,):Lstdct filed its petit;.ion for cla:r~.fici'l.t:.ion in 

order to resolve the ~ssues :t:aised by ATU 1 s grievance. 

6 · · en:~, sm:w and t.he District all asse'rt that A'l.V should be 
bai'ted by laches ox: eguitab,le est..oppel . f.r:om challenging the 
petitiom1 because of ATU 1 s ·Jm.t.:i.al five"mQnth delay., To va:r.y:Lng 
degrees 1 they . claim to have changed pos:l. tion H-1 detrimental 

·reliance, At this stage of the proce~dings, and in light of. the 
result. here :reached, it :ls unneoesf;l~:p::y to cons1.der. those issues·, 
Any assertions of p:r.:ejudice suffered as a. x:esult of th.e delay can 
be considered in phase two as it :relates to partioula~ contested 
job classifi~ations. 

7 lt is noted in passing that there i.s a histo:r.y of 
challenges by ATU to the performance by Countx empl,oyees of wo;r:k 
that :A.TtJ oons:lder.s as fall.:lng w:l.th:l.n its jur:l.scl:lct.ion. 'l'he 
Dist:r:ict 1 s SE1!U petition assetts, and A.TU 1 s answet. does not deny, 
that. in 1974 a :Ju:r::lsd:lotional dispute CJ.roae and was settled between 
SElitJ and :A.TU ooncern~.ng Slll!lJ-:t:'ep:t:esented employees perfq:nn;Lng wol~k 
on ths then District's Dial~A"Ride project, and again in 1992 a 
dispute concerning allOcation of .work as between the two Unions 
relating to the Lite· Ra:LJ. workers was settled, by a t:dpa~t.:!.te 
agreement; ent.e.:r:ed into among SEJJ.U, ATU and the Pl.std.ct.. · 

. ' 
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J:V, 

Pl!1C:J:S:CON 

ltesolut:ton of t~his phase of the dbpute turns .upon the 

mt.:ianing and effect of the :1.994 amendments that added sections 

100126, 100308, and l00309 to the Public Utilities Code. The 

starting poj,nt, therefore, is with the statutory language itsel.f, 

J.\nd, in keeping with the :r:ubr:l.c of statutory int.ez-p:r.etation, if 

the meaning of the statute :Ls olea:r on it-s face, one need not 

inquire further:. 

Section l00l26 states in .the plainest terms posaible. 

that. the enactment of the 1~94 amendments ''shall not:. alter, 

impair, or ter.minate e~isting contracts between ·the d~striat and 

ot::h~t' pal.'ties, :l.nolud:l.:ng • • , la'bo:r: agreements • • , • n on 
Janua:r:y l, 199.!5, when the q.mt~mdments became e:Cfeot:i.ve, t:he:r:e was 

in e:x:istence a labor a.f}reement bet.w~~n S1JliU and the County. That 

agreement. h~d a term oo~mencing on July 18, .1994 and ending on 

J'uly 14, l996. 1:l.kewise, on January 1, 1995, there w.as :i.n 

e:x:ist.enc;te a labor agreement betweezi CE1MA · a11.d the Count;.y, which 

agreement had a term commending on June 20, 1~94 and ending on 

August 25i 1996. 

It is undisputed that, before January 1, 1995, SEIU was 

the employee organization recognized by the County as the 

e:x:clus:Lve bargaining agent .for the County employees who were 

perfo:r.ming t:he SUl(port functions for the. transit syatem. It is 

ill.lso undisputed that, b~fore Jan·uary 1, 1995, ClllMA wa.a recognized 

by the County as the employee organi21at:l.on rep.:r.esenting the 

supervisory employees employed by the County and performing 

:to. 
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oe:rta:l.n management: and supe:rv~.f?Ol:'Y functions fer the transit 

system. 

'l'he core provisions of section J.00309 state equally 

plaiXJ.ly t;.hat ''the r;lhtt':lat shall grant :l:'eaogn:Lt:Lon to t:hose 

employee. o:rgan:Ll/.:at:Lons wh:Lah sened as the :reoognhed 

'l'hat is 

e:x:aotly wha·t the Dit;!t:r:Lot did in this case, i, e, it :t;"eoognized 

SEIU and CEJM:A as the bargaining representat:i.ves. for the 

transferred employees. 

Section 100309 goes en to state that the 11 d:l.st::.:r::l.at 

ahall afiJsum.e and obse:t:1te 1\\:t.l • • • e:~d.sting written mem.o:t'anda of 

uud.e:t:standing in a:ff~ot between the county aud the above 

. reoogn:Lr.eQ. labo:r: o:rgaxd.zat:Lons • • • fox- those former county 

employees • • , employed by the d:Latrict in poa:l.t:tons which 

would ba.ve 
' 

bean 
' 

c.:1ove:t:ed by those mamoran¢1.a if. tile em:Ployees had 

:t:'erilained emp:t.oyed by the co'~J:9-ty • ~. ·• • " 0 Again, that is what 

the eistrict did hera. 

That !ilhould end the inqui:ty, · and the res.ul t should be 

that the D:Latrict acted properly ~.n recognizing SEJitJ and CtJ:MA ·and .' 

assuming the existing ·aontr'acta. A'l'1J i· however 1 would parse the 

wo:t'ds diff.erently. and, in a irony that should not: go unnoticed, 

In its briefs 1 A'l'U argues that it has alw.ays had within 
:Lts ba:t:gaining unit certain support and supervisory employees and 
that, even since the effective date of the amendments, there. have 
been created additional. support and non .. statutory supe;rv·:tso:t;"y 
posit:Lons whd.oh belong in the ATU unit. Whether that is so and, if 
so, which bargaining unit the positions belong in is a subject to 
be resolved at:; ~he second phase of these proaeed:i.ngs. But at this 
stage 1 the only question is .whether the. preexisting ATU unit of 
ptoduction, operation and .maintenance employees trumps . the 
District'S teoogniticn Of the ~epresentational tights of Smto and 
CEJMA. or whether those rights survived the transition. 

:l.:L. 
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would have the 1994 amendments 11 al.te:r., impair or terminateu the 

existing contracts of the othe:t;" Unions, but not its own. 9 

A'rtl al:'gues 'that the· introductory phrase of· section 

1003 09, "To the e:x:tent pet.mitt:.ed by law, 11 modifies the otherwise 

plain meaning of .the :r.emainder of the seotion.to .First, says 

ATU, 'the pet:iti9n is an et:fo:rt by the. D:tat:dot to 11 al.ter" tl;J.e 
' . 

. ex;Lst;ing l,abor ag:r.eement between ATU and the Pist.riot. lt views 

th~ pmtition as ~ challenge to its 1974 aertifia~tion on the 

rationa.J.e that, if SEliU and CElMA are allowed to rep:t:eaent certain 

Pistr:lot employeers,. it ~oul~ ·make incursions into ATU' s ·ce:t;"tified 
. . 

vnit. ~hus, asserts ATU1 the petition is faulty beoause 1 undel;' 

section 100.3011 ··.the existing· labor ag:t:eement: between A'!U .. and the 

oiat:r:ict is a contract ba:r:.u 

. 9 Much of the a,:t;"gument in A.trtJ 1 s bdefs ~oouses on 
partio.ular job cJ..aaaif:LCJat:l.ons a~d the notion that SEJJ:U and· Cl11M.l\ 
a:t;"e attempting to ca.ptu:t;"e for themselves the · reptesentation of 
employeeS· whO are properly classified· as ,P:t:'Odua.t.ion, OIJet"ation, a.Xld 
maintenance employees and therefore belong in the ATT.J u:nit, Again, 
this phase of the p:r.ooeedings is not intended to deal wit:.h thol;le 
issues, Jurisdictional minutiae, if any, can be dealt with in. 
phase two. 

· 

10 A'!'U' s ~rguments focus on . that. ~nt:t:od~ato:11y 'plu;ase an(! 
rest largely on the requirement in seot:;ion 100301 that 1 n In 
reaolving 1 • • questions of representation including the 
detet'minat:Lon of the appt'opriate unit or un;L ts 1 • 1 :, t:.he di:t:eotor 
shall apply the relevant federaJ. law and adminbt.rat~ve };>:t;"actioe 
developed under. the Labo:t;" Man.:agement .Relations 

'AC!t· • • I If 

. ' 
11 . sect.:l.on :I.0030l provides in part: '!Any cer~ifioat:lon o£ 

a labor .organization to represent o:r.· act ·for the employees. in any 
oolleot:J..ve bargaining unit shall not 'be subject to chaJ.lenge on the 
grounds that a new aubsta.ntia+ qu(!.lstion of rep:t.·esentation ·within 

· suoh oo.lleotive ba.rga:lning unit exists until the l.apse of one year 
from the dat:e <.1f certifi.catl.on O:!; the exp:l:r.ation of any collective 
bargain~.ng agreement, wh:tohever :t.s later, e:x:cept that no coJ.leotive 
bargain~.ng agreement shail be oona:Ldered to be a bar to 
represe~tat.ion p:J:oceedings for a period of more than two yea·ra, u 

12. 
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'l1he faJ.laoy in the argument h that the petition does 

not challenge ATU'' s unit certifloation at:. all. Wh:l.le it may have 

the e:e:eeot of dampening A'l'U' s hoJ?es of expanding its ex~.sting 

unit, it will l'lot curtail the und.t in any w~y. 

A'l'U also argues that the object of the petition ·to 

have multiple· un~.ons. a::.epresenting Dist~:t:'iot employees in multiple 

.barga.ini:rl.g units :.. ~ offends the notion that:, in a publio utility 

such. as a t:r.ansit district,· a systemwide unit is preferable to a 

multi-unit oonfigu:t:ation. In suppo:t:t, ATD cites IBllltl 899 v. 

p.ybry:,· 42 Cal .. App .4th 861 (1996), Ordinaril~, that w~uld be the 

rule but, like o~her rules, this one too has it~ exceptions. 

To ordain a systemwide unit would be. to ignore what has 

.9zSJ.~.li,g1Q betl;ln the case since at 'least: 197.4. · Employees in three 

b~rgaining units, represented~y the same three contending 

unions, have always pe:rfotmed the. transit system work o:e the 

District. !t is t;.:r:ue th.at the Distdct wa.s organj.lliat~:Lona.J.ly 

fragmented. before the reo;J;ganill!ation of 1994, bt.tt it:·is 

nonetheless the oase that the transit: func~ions were ·being 

oar:r.ied out by a 'single workforce sp.read among the three 

emp;Loying ~ntJ.ties and dedicated to those functions. As a 

consequence ,of the 1994 amendments,· that same wo:r.kforoe was 

inerely gat.hered 1.1.p £rom its existing disparate organizat::l,onal 

situs and transposed to a unified one• 

Indeed, if it j,s necessary to place a I.zabo.r Management 

:Relations Act glos.s upon the events t.hat resulted :i.n a 

consolidated workforce, the apt analogy is to a merger, 

13. 
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aoquisi tion and successorship· situat~ion ._1 ~ Under. such a 

oonstruot, where the acqu:l.r:tng employer hires· a major.ity of the 

employees who we:re perfo:r.ttling the p:t:'e.:.acquis:lt:lon work and 

assumes the labor dont:raots of the predecessor (which is exactly 

what happened here), the acquiring employex· is the 11 suocessor" 

for collective bargaining purposes, the majority status enjoyed 

by the p:Cecl:eaeaa·or' s Unions oarr:les over, and the fiJUaoesso:r.' l!l.'!J$. 

:r.eoogn:L!i!ie t:.hoae Unions. See WdE.B Y'~,;~;n,s ~ptEU~l~m..l..,J.l~ 

~!U1 406 u.s. 272 (19'72); .. lflllll .. J1'!..xet. R::t::~iin9 ,aP,Q.J~:~nishilfg Q,<'JZld..t. 

u....Nl!lm,, 482 ·u.S. 27 (1987) r ~~ Fal;>~~ee;L ~ .. Qf twot.ti.~~ana, 

587 J.i',2d 689 (1979); .QSlt:.t .• <J~p~~.\l, 442 u.s. 943 (l.979) (the 

pr.el!lumpt:J.on of. majority sta.tu~ continues even when the successor· 

acquires only part of the predecessor's ~argain:Lng unit:.). 

The record shows amply that the draft:el:'s of AB 2442 and 

those who shepherded it through the Legislatul:'e undeniably 

intended the :result that.the (ilt&tU11!......Q14Q be una:ffe6tec1 . by the . 

bill, i .. e, that t.he Unions representing the pre"reo:tgard.zation 

County and CMA empl.oyees ·continue to :r:epresent. them and that 

their labor cont:r.·act.s cattY over to the new regime. 'r}?.ere is, in 

these circumstances, no federal law or administrative practice · 

l~ In fact, ·the· legislative history of the amendments 
 :t::epeatedly oharacte:t:::lzes the reorganized Distriot as the 

11 successor 1' to the cont:r.acta and employee,':! of the p:~;"e .... amendment 
District. See, e.g., AB 2442,. Legislative counsel's Digest, 
January 4, · 1994 t Assembly Committee on Transportation Minutes, 
March 4, 1994, March 22, l994t Senate Rule Committee Minutes, May 
2, J.9~M, June 2lq :t994; Assembly Committee on Transportation 
M:lnutea, ,Jul.y 1, l994. 

·
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developed undel;' t;.he LMRA that prevents such a result .t~ SEIU, 

in particular 1 war:J .meticulously careful :ln guiding and following 

the bill to insu:r..e ·that result. A'1:1J' s pa:r:tioipation in the 

process appears to have been to express its opposit.d..on on one 
' ' 

occasion and very little else, It would be the u).timate irony 

if, desp·ite the clear intent:. of the a1~~hors 1 drafte:r:a, proponents 

and legi.slatora I M:u were now free. to .ignore that intent. 

rn the 'Hnal analysb I the result ~.s dJ.dtated by the ' 

olear, ·unambiguous language of the st;:atU;te. The O;lst:r.iot did 

wha.t· :l.t was required to do and what was permitted by law. 

v. 
AWAAP 

. Accordingly, the Bearing Officer finds that' 

• The Distric~ was required the 1994 amendments 
to the Public Utilities Code to reoognime SEIU and 
CEMA as the excluaive·bargaining agents for County 
and CMA employees who transferred to the Dist~ioc 
as a re~ult of the statutory reorganization and. 
whom SEIU and CEMA each represented prior to the 
t~ansferJ · 

by 

'.Che :DistJ:ict was like.wise lt'equ:l.red to assume and 
observe· the provhi·ons of- e;x:ist:Lng labor· ·- . . . . . 
agreements between it and SEIU and CEM~ for former 
·county and CMA employees employed by the Distd.ot 
in positions that would.have been covered by those 

13 ATU mak.es t-:.he a~gument that, to the e:x:tent the CElMA. unit 
3.s comprised of statutory supervi~ors exempt: under. the LMIU\, the 
oist:r::Lot ;ts not "permitted by law 11 to recognhe. and bargain w~th 

· CEJMA and that, therefo:r.e, the Distriot aot.ed imp:troperly l.n doing 
~o, '!'he argument: mis.ses the mark. n is. correct that, under the 
LMRA, the District could not be gompell~g to ·recognize and bargain 
with a unit of st.~pe:rvisors ,• but i't is certainly· the law that, if an 
employer· chooses t:o :r:eoognbe and bargain with a unit;, of 
supervisors, it · is te:J;mHted to do. The facts that CEJMA 
:t:ep:resent:ed th® supervsory employees before the re~tgan:i.zat.ion and 
that section 100309 mandates post~reorganhation :t:eoogn:Ltion on the 
condition .that it be ~J.t..~ by law,, certainl.y ju.stifies the 
oist:riqt/ s decision to ret~ognize CEMA.. 1 · 
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agreemer1ts if: the employees would have remained 
empJ.oyed by the County 1 

• The D:istriot:. propet·ly reelognized SDl!U and CEJM.A as 
the exclusive bargaining agents for Co\tnt..y and CM.A 
employees who transferred to. the District. and whom 
SDJIU and emMA each represented prior td the 
transfer, and · 

• The District's recognition of SIIU and CiMA and 
the a.ssumpt~on of the exist:lng contracts wer.e and 
a:t."e tHn:mitted by ·law, . · 

To the extent of the foregoing findings, t:.he'petitions 

are gran'ted. 

'I'here are remaining issues that· relate to whether, in 

the reorganized O:l.strict' s workforce, pa:t:ticular employees an<i 

'disputed classification~ claimed by each of the contending Unions 

are cor:rectly all.ooated. 14 

Such issues are to'be dealt with in p~ase two of the 

p:r.ooeeding unless the pa:rties, guided by the fol:'egoing findings, 

··can :t'esolve them without fu:rther hearings. // 

Pateo~:.; Lfl'Z~ 

14 · ay way of example only, and not by way of limitation, 
t:.he:re evidently a~e disputes over whether certain ''supervisors" 
claimed by CElMA are truly statutory supet'v1.sors or whether, they a·re· 
production, operation o:r maintananoe personnel claimctble by ATU; 
whether there axe "support" petsonne.l. olaitned by SEliU who are 
:really production, operation and ma:l.nt.enanoe emp~oyees and should 
be in the .1\'l:'U un:l.t; whether certain District positions are 
"positions which would have been c6vered by· [existing· Slll:CtT or CEMAl 
memoranda if .t.he employees had :remained employed by the co\.mty" 
within the meaning of section 100309 or whether ATU can· lay claim 
to t:hemr w.he.ther post -reo:r:ganiza.tion positions held by t::rue 
manageX'S . and superviso:r.s, who a:t:e exempt under :WMRA. stamda:r:ds, can 
be decla,:red to be within a statutorily :r.ecogniz.ed ba:r:ga.d.n:Lng unit, 

:t.6. 
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