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STATE OF CALIFORNIA \w ' : ]

DEPARTMENT OF INDUSTRIAL RELA’I‘ION“
.([:,)lg)r*l}g:ﬁ OF Tgm DIRECTOR . , ’
San'mancmco, CA 94142 ' '

" PICTE WILBON, Gopernor
o TR

 May 14, 1997

" Richard T, Loftus
Michasl W, Droke
Littler, Mendelson, Fastiff & ’Fichy

. 50 West San Fernando Stroet, 14th I“loor
San Jose, CA 95113

Vincent A, I—Iarrmgton

Van Bourg, Welnberg, Rogers & .Rosenfeld
180 Grand Avenue, Suite 1400 '
Qakland, CA. 94612 - B

William J. Flynn

Neyhatt, Anderson, Reflly & Freltas
600 Harrison Street, Suite 535
San Franciseo, CA  94107-1370

Robert L. Mueller

Operating Engineers Local Union No, 3
1620 - South. Loop Road .

Alameda, CA 94302

Re: Santa Clara Tr ansit Dlsmct Unit Clarification Petitions

Dear Parties,

Enclosed is the Proposed Unit Clarification Order of Hearing Officer
Jean Gaskill in the matter: referred to above.  The decision is hereby
adopted as the Director’s decision, pursuant to the Department’s
regulations, 8 California Code of Regulations, section 15855,

The Department’s regulations, 8 California Code of Regulations, ‘
~section 15860, provide that any party may filo a statement, setting forth -
excoptions. or newly discovered evidence, together with two coples of a
supporting brief, within 20 days from the date of setvice of the Decision,
All other parties may file a response to the exceptions within seven days




Richard J, Loftug - "™ ' -y
Vincent A, Harrington :

William J, Flynn

Robett L, Mueller

May -14, 1997
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after the mailing of the exceptions, or 20 clayb aftex the mailing of the
initial deoiqion, whiclmvel is later,

A

Mn)cerely yours,

W. Aubty I,
Dimctor of Industrial Relation

ce) Jean Caskill
Pete Lujan
Vanessa Holton
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IN PROCEEDINGSE BERORE THE
DIREGTOR OF THE DEPARTMENT OF INDUSTRIAL RELATIONS
BTATE OF CALIFORNLA

'GANTA CLARA COUNTY TRANGLT
DISTRICT,

Petitioner,
v,

YERVICE EMPLOYERS INTERNATIONAL
UNION LOGAL 715 and AMALGAMATED
TRANSIT UNION, DIVISION 265,
AFL~CIO,

- PROPOSED

Regpondants. ' ,
UNIT CLARTFLCATLONE

 GANTA CLARA COUNTY TRANSIT
DISTRICT, '

retltioner,

\'
COUNTY EMPLOYEES MANAGEMENT
ASSOCTATION (QEMA), AFFLLIATED
WITH OPERATING ENGINBERS LOCAL
UNION NO. 3 and AMALGAMATED
TRANSIT UNION, DIVISION 265,
AFL~CIO,

U S S

Ragpondents .

CONSQLIDATED PETITIONS FOR
CLARTFICATION OF BXISTING
BARGATINING UNILTE
on April 17, 1997, the partles met at a conference
attended by the Hearing Officer and counsel for all the parties,
The purpome of the conference was to conslder and hear argument

1

e e e ——




A" o

on the guestion whether any igsues framad by the petitions and
amended petitiona filed In thig cade venmain undetermined.

Having héard the arguments of couhsel and having
reviewad the papers heretofore filed in the natter, the Hearing
Officer.iﬁ péréuaded that no lssues remaln to be declded and that
the unlt olarifications sought by the Distriot can be lssued on
the basls of the Interinm Decleion and Supplemental Interim
- Decleion adéphed'by the Director on Fapxuary 27, 1997 . and
Maroh 17, 1997, respectively.

‘ Aagordingly, the Héaring.Offiaer proposes that ﬁne
definitions of the three bargaining unite involved in this case
be a8 follows: '

| T,

_The Uni£ Represented By

Amalgamated Transit Unlon,

pivision 265, APL-CIO
All employees in production, operation
and maintenance actlvitles of the Santa Clara
gounty Transit District, including drivers,
dispatchers and malntenance personnsl, except
enployeas and. the positiong held by those
employees who transferred to' the Distriot
effectlive as of January 1, 1995, as a result
of the statutory reorganization mandated by
- Agsembly BLLL 2442 and who, prior to the
transgfer, held posltions ooverad by a labor

agreément in éff@qt batwaen Bervice BEuployees

2
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_ International Union Local 715 and the County
of Santa Clara, and exclgding ¢larical

“employees, guards  and gupervisors  not

presently covered by a Collective Bargalning

Agreement with the santa Clava County Transilt

Diatriat, and exaluding also all classified

-and 'unalassifiad supervisory  and

~administrative amployeas in ‘séded

alagsifloatlons and the positlona held by sudh

| enployess who transferred to the Distrioct

effective ag of January 1, 1995'am‘a rasult of

 the statutory reorganization mandated by

Assembly BL1L 2442 and, who -prior to the

transfer, held positions covered by a labor

agreenent .ln effeot hetween Coﬁnty Employees
Magagemgﬁt AESQciéﬁion,and the County of santa
clara, | '

| 11,

wha Unit Represented BY |
darvice Enployees International Union
Looal 718

ALl classified and unolassified workers
in  the ocoded olassifications, and  the
péaitibns held by guch’ workers, within~the
foliowing bargaining - unlts: Clarioal;
Adminisgrativa,. professional and Technioal;

Blue Collar;) Public Health Nursing, who
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trangferred to the Distriot effective as of
January 1; 1995 ae a wesult of the statutory
reorganization mandated by Assembly BLLL 2442
and, who prior to the transafer, held positions
covered by a labor agreement in effact betwaen
'8arviaelmmplmyeea Iﬁternational_Unibn Looal
716 and the County of Santa Clara.
ITE.

The Unit Represented By
County Hmployees Management Assoclation

All alasgified and unclassified amployees
¢n the woded classlfications, and the
positions held by suoh employees, in the
Supervisory~Administrative bargaining unit,
who transferred to the Diatficﬁ éffeotIVe ag
of January 1, 1995, as a vesult of the
statutory reorganization nandated by Asgenbly
Bi1l 2442 and who; prior to the transfer, held
posltions covered by a labor agreement in
effect betwaan County Imployees 'Managemant
Asaoaiation'and the County of Santa C‘lara.M
f/',m"f

.
. "| "
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STATE OR CALIFORNIA

DEPARTMENT OF INDUSTRIAL RELATIONS
QFFICHE OF THE DIRECTOR o
PO, Box 420603 .

© Gan Franclsco, CA 94142

Maxch 17, 1997

Richard J. Loftus

Michael W, Droke

Littler, Mendelseon, Fastiff & Tichy

50 West San Fernando Street, 14th Ploor
an Jose, CA 95118 o

Vincent A. Harrington

~ Van Bourg, Weinberg, Rogers & Rosenfeld
180 Grand Avenue, Suite 1400
Qakland, CA 94612

William J. Flynn :
Neyhart, Anderson, Rellly & TFreitas
600 Harrison Street, Suite 535 - .
San Francisco, CA 94107-1370

Robert L, Mueller

Operating Bngineers Local Union No, 3
1620 South Loop Road

Alameda, CA 94502

Dear Parties:

Enclosed is the Proposed Supplemental Interim Decision of Hearing Officer Jean
Gaskill in the matter referred to above. The decision is hereby adopted as the
Director’s decision, pursuant to the Department’s regulations, 8 California Code of
Regulations, section 15855, : .

No exceptions to the Intermin Declsion will be accepted at this time,

The hearing officer will Issuie an order convening a conference, preferably during
the month of April, to solicit the views of the parties as to: (1) whether any {ssues
framed by the petitions filed in this case remain undetermined and (2) whether the
taking of any evidence s necessary to allow the hearing officer to determine any
remaining issues, If it appears likely that an additional evidentiary hearing will be
needed, the hearing officer at the April conference will also hear the views of the




Richard J, Loftus
Vincent A, Harrington
Wiliam J, Flynn

~ Robert L. Mueller
March 17, 1997

Page 2

parties as to whether the filing of exceptions to the Interim Decision shall be
permitted prioy to the convening of an an additional hearing, on, in the altemative
whether the filing of exceptions shall be permitted only after issuance of the final ’
decision in this matter, deciding all issues raised by the pending petitions, -

Notice of the date, time and place of the second part of fhé hearing will be served on
all parties by the hearing officer. '

Sincerely yours,

Lloyd W, Aubry Jr,
Director

¢ Jean Gaskill
Pete Litjan v’
Vanessa Holton
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. IN PROCEEDINGS BEFORE THE
DIRECTOR OF THE DEPARTMENT OF INDUSTRIAL RELATTIONS
STATE OF CALIFORNIA

SANTA CLARA QOUNTY TRANHTLT
DIBTRICT, -

petitionay,
SV .
HERVICE EMPLOYEES INTERNATLONAL

UNION LOCAL 715 and AMALGAMATED
TRANSIT UNION, DIVISION 265,

 AFIL~CIO, o
’ Regpondents. SUPPLEMENTAL
. : PROPOSHD INTERIM DECTSION

AND AWARD

SANTA CLARA COUNTY TRANSIT ' '

DISTRICT,

Petitioner,
Ve .

ASBOCIATION (QEMA), AFFLLIATED
WITH OPERATING ENGINEERS LOCAL
UNION NO, 3 and AMALGAMATED |
TRANSIT UNION, DIVISION 265,
ATL~CLO, '

Respondents,

et e et e et et et el e el sl el Sasesl bl et st Sl st e Nt it~ Nt it il et S st sl e S S

CONBSOLIDATED PETITIONS FOR
CLARIFICATION QF REXISTING
BARGAINING UNITS

The director hag observed that, in the Proposed Interim
Deaigion and Award lssued by the Hearing Officer on February &,
' .
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1997, there is no expliolt disposition of the following guestion:

Whether, upon the explration of the existing -

labor agreements batween the County and SBEIU

and CEMA, which agreements were adoptad by

the Distriot as a result of the statutory

reovrganization, the obligation of the

C Distriot to recognize the SEIU and CEMA units

deases., ‘

The guestion ayiaes becausga of fhe suggestion in ATU's
briets that the District was bbliqatad or ahtitlgd under Public |
Utilities Code § 100309 to recoynlze SEIU and CEMA, 1f at all,
6n1y until the labor contracts existing as of January 1, 1995
unexpirgdf Upon the expiration of the agré@ments, accordiné o
ATU, thé anployees in tne'smlu unit and the nonwmupervisoxy
enployees, 1f any, in the CEMA unit would accede to ATU,

The Legislature could not have intended such a regult,
nor does the statute dictate such a conclusion. It makes no
labor relations sense, in the context of a statutory scheme that
clearly mandates the transfer intact of the exisﬁing bargaining
units to the succesmsor entity, that the.uniﬁa should later slmply
.oease to exist and be handed over to anothex Union without so
much ‘as a vote or other expression of the.empioyaea in the units
to thair acquie@oanae in belny so handed over,

The only logloal conclusion is that the Legislature
intended that the distinot unite continue po'exiat and that, upon
the axpiration.oﬁ the labor agreaments, the ﬁistriat ba.obliﬁaﬁad
to negotiate new contracts instead'of continuing to be hound by
the terma of‘the explred agkeaments. The statute suppprt& such a

conglusion.
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Seotlon 100309 has two dlgtinot aspects: (i) a8 gommand
that the Di&triwﬁ "shall grant recognltion to those employes |
organizationﬁ which served as the rawognized representatives of
the formew county employees . , . ," and (2) & directive that the
District "ehall assume and observe all applicable provisions,
inaluding wages, of exlsting wrltten memoranda of wunderstanding .
v Thia eobligation extenda only for the remainder of the term
of the reapective existing written nemoranda of undarahanding and
te the. extent not superaaded by a BUGGABBOY agreemant . . M

The fir&t agpact, i.e., the rwguirament to "grant
vecognitlon," ls absolute and i&lnot temporally prosgcribed by the

opourrence of any subsequent event. It contemplates that the .

L oblligation will continue until something happens between SEIU and -

CEMA, on-the one hand, aﬁd the Distriot, on the other, to
' tarhipate the rélationﬁhip.(a.g., Aecertification),

The aecond aspagt, 1, &, the obligétiqn to obsarve the
terma of the axisting agreenents, la the only one of the two |
aapaata of §. 100309 that ls Lemporally proscribad by the duration
of the agreements, Upon the explration of those agreements, the
Diatriat may ceaae'obaerving'the terms of the expired aqreemanﬁs
"ho the extent [they are) aubaraeded by + . . susosssor
agreement[s) . « o 0 | | .

Thus, this Supplemental Proposed Interinm Decislon and
Awaxrd mékeé explioit what wasg impliocit in the earlier Decision:
and'Awafdz |

. The dbligation of the District to recognize the
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SEIU and CEMA units survives the expiration of the
labor agreements that were in affect on Januafy 1,
, :L995.

Date://%%/ﬂ /7?9 ' %
an ¢, Gaakill
(i;/é;%ﬁ;ring offlcer
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Cage Name: . SANTA CLARA COUNTY TRANSLT DEGTRICT V... SERVICE. BMPLOVERS
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L w
RROOK. QR SERVICHE BY MATL
(Coda Clv, Prog.:§§A1013a, 2018.5)

lﬂm&ﬁNAﬂLQNA&Amﬁww&l*

I am employed in the Clty and County of San Francisco,
@alifornia. I am over the age of eighn@en years and not a party to
the wlthin actlon; my buéinasa.addmeaa le 45 Fremont Street, Suite
450, San Francaigco, Callfornla 94LOb On Febryary 28, 1997, I served
the foliowxng document ; Proposed Interem Decigslon Of Heawlng
Offloer Jean Gamkil on the parties, through th@ir'atborneya of
record,-by placing true coples thereof in sealed envelopes addressed
as shown helow for gervice as dasignated below:

(A) Flrak C 1 T am readily familiar with the practice of
the mapartmenh of Industrlal Relations, Office of the Director
Legal Unlt, for the ¢ollectlon and progessing of correspondence
for malling with the Unlted States Postal Service. I causaed
each such envelopa, with filrst-glasg postage thereon fully
‘prepared, to be depoaibed in a recognized place of deposlt of

the U.8, Mall Lln gan Prancisco, Californla, for collectlon and -
malling to the office of the addressee on the date shown herein.

PROOI OF SERVICE - e




" | w’

A © Richard J, Loftus
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1
Michaeal W. Droke
2 Littler, Mendelseon, Fastlff & Tichy
50 Wesb San Fernando 8t., l4th Ploox
3 Ban Jose, CA 98113,
4 A Vincent A. Harrington
Van Bourg, Welnbery, Rogers &
5 Roganfeld
180 darand Ave., Suite 1400
6 Oakland, Ca 94612
7 A Willlam J, #lynn
Nevhart, Anderson, Rellly & Freltas
8 600 Harrlgon 8t., Sulte 535 ,
San Francleco, CA 94107-1370
9
A A Roberb L, Muellex
10 Operating Engilneexs Local Union No. 3
1620 South Loop Road
Alameda, 'GA 94502
12 . _ -
- - I declare under penalty of perjury under the laws of the
13 ~
State of Californmia that the foregolng ls true and dorrect, Executed
14 _ - ' ~ .
on February 28,.1997, at San Francisco, Califiornia.
16 | _
' ‘ . : - '
i - /égy;}g@‘/ /ﬁ%ﬂ/
18 ' . - Barbara Rlichard - Deqlarant
19
20
21
22
23
24
25
26
27|
28

Proof of Service o ~d-




. PO Box 420603

| STATE OF CALIFORNIA ‘'
‘DEFARTMINT OF INDUSTRIAL RELATIONS
OFFICR OF THE DIRECTOR

PRTE WILSON, Governor

<.

San Franclaco, CA 94142

February 27, 1997

Richard J, Loftus

Michael W. Droke

Littler, Mendelseon, Fastff & Tichy

50 West San Fernando Street, 14th Floor
San Jose, CA. 95113 '

Vincent A, Harrington - .
"Van Bourg, Welnberg, Rogers & Rosenfeld
180 Grand Avenue, Suite 1400

Qakland, CA 94612

Willlam J. Flynn _
Neyhart, Anderson, Reilly & Freitas
600 Hatrison Street, Suite 535

San Francisco, CA 941071370

Robert 1., Mueller , N
Operating Englngers Local Unlon No. 3
1620 South Loop Road .
Alameda, CA 94302

Dear Partios,

Enclosed is the Proposed Interim Decision of Hearing Officer Jean
Gaskill In the matter referred to above, The decision is hereby adopted.as
the Director’s decision, putsnant to the Department’s regulations, 8- \
California Code of Regulations, section 15833, T !

: The Department's regulations, 8 California Code of Regulations,
section 15860, provide that any party. may file a statement, setting forth
exceptions or newly discovered evidence, together with two copies of a
supporting brief, within 20 days from the date of service of the Decision.
All other parties may file a response to the exceptions within seven days
after the malllng of the exceptions, or 20 days after the mailing of the
initlal Declsion, whichever is later,

. Notice of the date, time and plage of the second péﬁt of the h’earhig




Richard 7. Loftws %
Vincent A, Harrington
Willam J. Flynn

Robert L. Mueller
February 27, 1997
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will be served on all patrties by the hearing officer.

Sincmoly youxs,

Liloyd ubxy Ir,

Director of Industrlal Relationa

coi Jean Gaskill
Pete Lujan
Vanessa Holton
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IN PROCEEDINGS BEFORE THE
DIRECTOR OF THE DHPARTMENT OF INDUSTRIAL RELATIONS
STATE OF -CALIFORNIA

SANTA CLARA COUNTY TRANG LY
DISTRICT,

Petitioner,

A

'GERVICE EMPLOYERS INTERNATIONAL
CUNION LOCAL 715 and AMALGAMATED. -

TRANGIT UNION, DIVISION 265,
AFL-CILO,

Regpondenta.

SANTA CLARA COUNTY TRANSIT
DISTRICT,

Patdtioner,

Y

COUNTY BMPLOYRES MANAGEMENT
ASSOCIATION (CEMA), AFPILIATEL
WITH -OPERATING ENGINEERS TOCAL
UNTON NO, 3 and AMALGAMATED
TRANSIT UNTON, DIVISION 265,

AFL-CI0,

‘Regpondents,

e et et e e e e e e S e S S e S e e e el M el e e et e e e S P M S S et

PROPOSED INTERIM DHECISION
AND, AWARD .

CONSOLIDATED PETITIONS FOR
CLARIFICATION OF HXISTING

BARGAINING UNITS
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I.
' INTRODUCTTION
Thase qonaclidated petitilong for clarificatlon of
bargaining units within the workforce of the Santa Clawva County

Transilt District ("Distelet") are brought under Caliﬁormia.publid

“uUkilitles Code Section 10030L.% Jean C. Gaakil& ig the Hearing

Oﬁfi¢er, having béan'duly appolnted by the Director of the
Department of Industrial Relations ("Dixzector™) purstant to .
California Code of Regulations Section 15830, An initial .

hearing, at which. all partles and thelr attovneys appeaved, was

hald on June 14, 1996.

The petitiaﬁs congtltute the District’'s regquest fbr'a
declaration of its obligationg to recognize and bargain with each
of three contemding labop Qrganiiauions and require resolutlon of
a dispute regardlng thch dﬁ thé Unlong 18 entitled to be the
exgluslve bargaining:xepxasantativa of which District employees,
The Unlons ara: Sarvice Tuployees Internatlonal Unlon Local 7LB
("EEIUY) ; Amalgamated, Trahait Union, Division 265 ("ATU"); and
County Bmployees Management Association ("CEMAN) 2

,Aﬁiuha dunellé hearing, it was, deterwnined after oral

prepentatlions by counsgel that the mabber would,proce@d in two

' Unless otherwige indicated, all gectlon references are bo
the California Public Utidlities Code,

4 Originally,- the District flled a petition for
alarification relating to the SEIU and ATU bhargalning units, It
latexr £iled another petitlon seeking clariflcation relating to the
CEMA and ATU bargalning unlte and wmoved to consolldate the two
patitionsg for hearing and determinatlon, At the June L4 hearlng,
the Heaxlng Offlcer heard arguments on, and granted, the wotlon to
congolidate, :

2
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~with the agreed-upon first phase,

- proceeding ds:

‘W * ’ . W

pnaaea. Phaag one, in the nature of ¢rogg-motlons for BUNMALY
Judgment, would be de¢lded upon brlefs, dealarationg and

suppoxt ing dooumentation.’ Phase two, requiring furthex. factual
hearings, woul& deal wiuﬁ the speelflc diéputaa regarding the
scope of tha xewpéctiva bargaining undte Iin light of the declgion
~rendefad'in the flrst phase. |

This Proposed Interim Decislon and Award deals only

L.
THE L88UH

The overaiching legal lesue in this phase .of the ~ r

Under the 1994 legilslation that reorganized
and established the Santa Clara County
Tranglt District as an independent agency,
wasg the Digtrict regulred to, and did it -
- properly, recognlze SNIV and CEMA as the
exalugive bargaining agents and asgume ,
axiatin% labor agreements for County and - o
Congestlion Management Agency employees who ‘
trangferred to the Distrlat?t ) '

ez,
THI BACKGROUND _ '
Legielétion thah bacame effectlve on Januaxy 1L, i995,
congolidated all publiw transportation functions  in 9anta Clara

County into a weorganized, independent Distrlet and provided for

3 The Unlong each filed answers to the petitions in an
effort to narrow the legal ilssues, and all partles then filed

opening and reply brlefs.

4 Thig is the only issue ralged by the petitlons that can

| he deglded at this stage, -~ The Unlone, in thelr briefs,

nevertheless, have requested declaratlons of the scopes and
compogitlion of thelr respective bargalning units, These dre lesues
that must be resolved Lln phase two.

3'
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 the transfer to the Distridt’'s workforce of certain gupport and

supervisory ewmplovees from the. workforces of the. County of Santa
Clara ("County*) and the Santa Clara County UCongestion Management
Agency ("CMAY), As County and CMA employees, phese gupport and
gsupsrvisory personnel had been repregented by SFTU and CEMA,
rewp@avively. The operating employaas of the Trangit DimLxLa
bafore the remxganizatiﬁn ware repragented by AYU.

A, The Pre-Reox zation Lineup:

K The District came dnko existence in 1972 and took évar
from private entitles the public transportation functions in
Banta Clara County. AL dbs inaepbimn, the District waw pun by
the five-member Santa Clara County Board 5ﬁ Superviaora ap lbe
govarniﬁg body. The District was basically an operating entdty
of limited Jurdediction employing bus drivers, dispatchema,

mechanics and waintenance personnel., Support services relating

to the transportatlon functions, such ag management,

adwindstrative, elerical and bﬁilding malntenance services, wera
provided by persons amployad by the County and the CMA.

In August 1973, following an election supervised by the
Department of Industrial Ralationa, ATU was certified ag the
excliglve bargaining representative for:

AlL employses in production, opexation and
maintenance activities of the Santa Clara
CQunby Tranglt Distwict, including drivers,
digpatchers and maintenance personnal, and
exgluding -¢lerical, guards and suparvdsora
not presently covered by a Collective
Bargaindng Agreement with th@ Santa Clara
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County Transit Distrlct.,®
v The labor contract in exlstence between the Districot
and ATU at the time these_proéaedings comménced covers the period
from February 15, 1993 to February 11, 1997 and provides that,
The Distrilct recogn1Z@s the Unlon as the '
excluslyve bargaining agent for all employees
. dn the bargaining unlb, '

The record dogs not disclose when it wag that

" 8ELIU became the bargaining agent for the County employeea hut; it

appears clrcumstantially that the relationghlp predates 1974,
The wmost recent labor contragt hetween the County and SRIU,
covering the period frxom July 18, 1994 through'July 14, 1998,
provides that:
The County recognizes Looal 715 (SHIU] (Yanta
(lara County Chapter) ag the exalugilve
bargaining repregentative for all c¢lagsifled
and unclasalfled workexg in the coded
claggifications within the following
hargalning undtg: :
Clerical C
Admindstrative, Professional and Technlcal
Blue Collax
Public¢ Health Nurging
It wag EEIU-xapxesmntad'employees within these units who, b@ﬁaﬁe
January 1, 1995,'had been County and CMA employees furnisghing
support gervices to the Distrlet’s transportation oparations and
who, after the statutory reorganizatlon of the Dlgtriat, '
trangferred to and became ewployees of the Distrilct.
Nelther does the record reflect when it was that CEMA

firat became the bargalning agent of the auperviaory'auppwrt

8 . In ite brief, ATU points out that it has represented the
operating transportation employees in Santa Clara County gilnce the
garly part of thileg century. ' ‘ .

5.
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employees but that relationship also appears to have been in

exlstence glnee baﬁora 1974, 'The wost recent Memorandum of

‘Underptanding between the County and CEMA, covering the period

from dune 20, 1994 through August 28, 1996, provides that:

The County recognizes County Employees

Management Asgociation (CEMA) as the

exclugive bargalning representative for all

clagpified and unclassified employees in

coded clagsifications within the ﬁupervismry~

Admindgtrative bargaining undt.
It wae CEMA-vepresented supervisory employees within thig unit
whe, before the étatubory raorganlzation, were Couﬁmy and CMA
employees furnishing support services to the Digtrich and whao,
afterwards, transferrved to and hacame employees of the District.

Thug, for a long pexiod of time hefore the
xaorganiwauion of the District on January 1, 1995, amployeaa ﬁrom'
the three recognlzed bargaining units, albelt working for three
different employing entities, were performing the work relating

to the provision of public transportatlon services in Santa Clara

- County.

B. Ihe Statutory Reovgandzations

During ilte 1993-94 Regulax Seasion, the Lagis]ature
enacted AB 2442 amending the Publie Utdlitles Code to provide, in
pertinent part, ag follows:

§ L00060, Creatlon of Board: Mamharship

(a) The government of the district shall be

- vested in a board of directors which shall
conglgt of 12 members . ., ., .

§ 100126, Hffect of reorgauization on
dontracts and obligations of the distriot

The distwlot, which was established with the
approval of the voters in 1972, shall

6.
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cont.luue ag an entity under the control of
lte governing hoard am reorganized pursuant
to amendments to this part by statubes that .

- were enadbed dn 1994, Nothing in this act

that added this sectlon in the second year of
the 1993-94 Regular Sesslon shall be )
construad to alter, lmpalr, or terminate
exlating conbtragts between the district and
other parties, including, but not limited to,
funding agreements, grantg, labor agreements,
agreements entered dnbo pursuant to section
13 (¢) of the Federal Translt Act and lte -

Cantecedents, bondg, notes, equipment truast
cartlficates, or other obligatlong of the

digbrlet., ALl rights and powers of the
distriot shall contliue in full force and
effect and no affirmation, adoption, ox
aggumptlon by the board of directors is
regulred for that continuation. the district
shall become the successor to certaln county
contracts as provided by agreemant hetween
the gounty and the district. [Ewphasls

added.]

§ 100308, Transfer oflaounby employeas and
employaed of the Santa Qlara County

 CGongestlon Management Agency

County employees and smployees of the Santa
Clara County Congestilon Management Agengy

.who, on a dabte or dates determined hy the

board of directors, terminate thelr ,
employnent and immediately thereafter bacome
smployees of the digtrict, shall transfer o
the distriet, and the distriet ghall agsume
Liability fox, all of thelr acoruved and
unnsed vacatilon, eick leave, personal leave,
compensating time off and §TO halances and-
days .of acorved service in accordance with
the records of thelr former employer in Lleuw
of any payment by thea forlmer employer for
thoge balances. Those ewployees who were
covared by a county or congestilon managemant
agenoy pension plan shall be entitled to the
same or equivalent rilghts, optlons, - .

cprivilegey, benefits, obligations, acorue

service, and status under the pension plan of
the distriot.

§ 100309, Recognitlon of organizations
repregsenting former gounty employees

To the extent permitted by law, and until
altered or revoked as provided by law, the
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digtrlct shall grant radognition to those
employee organizations which gerved ag the
recognlzed repredentatives of the former _
counb¥ enployess degsaribed dn Section 100308
éTmed”aEely prior to their employment by the
Letrict, . :

The district ghall agsume and observe all
applicable provislons, Ineluding wages, of -
axisbing wrltben memoranda of understanding
in effect between the county and the above
recognizad labor organizations for those
former county employees degcribed in Section
100308 who are ewmployed by the dlstxict dn
positions which would have been covered by
those memoranda L1f the employees had remalned

. employed by the county, Thig obligation
extends only for the remalnder of khe term of
the redpective exdating written wenoranda of
understanding and to the exbent not
supersaded by a succegsor agreement between
the digtrict and a recognized lahor
organization,

¢, The Current Alignment:

In August 1994, din a@bicipation of the passage of AR

2442, representatives of the Dlstrict as it was then constituted
met with r@presentativés of BRIV and CEMA to plan the trxansition.

They entered into "Sideletter Agreements" which, jinter alia,

e S B

| providmd that

gpecific. provigions were included in the:
leglalatlion to protect the henefits of County
employees who, on speclfied dates, termlnate
Ehelr employment and lunedlately thereafter
become employees of the [reorganized]

- Disgtrdot, o . . The Dletrict will assume and
observe all applicable labor. agreement
proviglong, lrcluding wages, for the above
County employees until thesd agreements
explre or are superseded by successive labor
agreements, Jn addibtion, the legislation -
provides, Lo the.extent permltted hy law,
that the Distrlet shall grant recognition to
the County's recognlzed employee.
organlzationy whlch represented the
trangferred Counby employeas,

e 8; B
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Offldially on January“l; 1995, some 238 County
employees represented by SBIY and 170 County ewmployees

represented by CEMA, in a wide range of support and gupervigory

. positions, transferred and became Dlstrict ewployees. The

platrict a#sumed thg gollegtlvaly bargalned 6bligations'ﬁﬁdgr'uha
exlebing labor contracts and recognized the repregentative gtatus -
of SBEIU and CEMA for the transferred émployeas. |
' Several mohtha later, in May 1995, ATU lodged with the

Genaral Managenr of‘@he Disgtrdct a grié&anca challenging the entry
of the Former County emplovees into the Disgtrilct's workforce.s
ATU miaimed bhat ﬁhcéa employees should be part of the ATU
bargaining undt,’

The Dlstrict filed its petitlon for clarification in

order to resolve the issues ralsed by ATU! g grievanca.

6. (EMA, BRIV and the Dlstrict all assert thab ATU should be

_ barred by laches or equitable estoppel .from challenging the

petdtlons hecauss of ATU's “initial five-month delay. 7o varying
degrees, they. ¢lalm to have changed positlon {n detrimental

‘reldance, AL thig stage of the proceedings, and in light of the

regult here reached, Lt il unnecessary to consider those lssues.,
any agsertlons of prejudice pufifered ag a result of the delay can
be congidered in phase two ag it relates to particular contested

Job clagslfications,

? Tt ds noted in passing that there is a history of
challenges by AIU to the performance by County employees of work
that ATU considers as falling within idts gurisdiction. The
District’s SEIV petltion agserts, and ATU's answer does not deny,
that dn 1974 a jurdsdictional dilspute arose and was settled babtwesn
SHIU and ATU concerndng §EIU-represented employees performing work
on thé then Distulct’s Dial-A-Ride project; and again in 5992 a
digpute conderning allocabion of .work as between the two Unlons
relating to the Lite Rall workers was settled by a tripartite
agreement enterad into awong SEIU, ATU and the District, '
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V.
DEG$S$QN
R@amlution of thip phasa of the diapuua murna upon the

meaning and effect of the 1994 amandmanta that added sectlong

| 100126, 100308, and 100309 to the Public Utilities Code. The

starting point, therefiore, ils with the statutory language iteelf.

" And, in keeping with the rubrle of statutory interpretation, Lf

the meaning of the statute is clear on ite face, one need not
inguire further, '
Sectlon 100126 states in the plainest bexms possible

that the anactment of the 1994 amandmenba "ahall not alber,

: impair, ox hemminaua axiatimg contracts betwean the distriot and

other parties, lncluding . « , labor agreements . . . " On
Japvary 1, 1998, when the amendments hacame efifective, Uhere was
in existence a labor agreement betwsen SEIU and the County. That
agreement had a term comwencing on July 18, 1994 and ending on
July 14, 1996. lilkewlse, on Januaxy‘l, L9985, there was in
exletence a labor agreemanﬁ betweern CEMA and the County, which

agreement had a term commencing on duna 20, 1994 and ending on

_ August 25, 1596,
- It s undisputed that, before January 1, 1998, SHIU was

the employse organizatlon recognized by the County as the
axclusive bargalning agent for the County employees who were
paifarming the gupport functions for the transit éyaﬁem. It ils
also undigputed that, before January 1, 1995,~CEMA wag racognized
by the Gounty.as the ampléyee organization representing the

guparvisory employeas employed by the County and performing
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certain management and superviaoxyifundtibna for the transit
systam; |

The éax@ provisions of sectlon 100309 gtate equally
plainly that "bhé distirlat shall grant recagnihion to thosge
9mplmyaa,arganizatiana which served as the redognized
representatives of the former county employees . . "  That ia
exagtly what the Digtrict did in this case, i,a,'it recounlzad
SEIU and CEMA ag the bargaining representatlves . fox thé |
transferred employees. |

.‘ acgtlon 100309 goes on to state that ﬁhaA"diBbriqt

shall agsume and obgexve all + + . exigbing written memerands, of
underétamding in eﬂfeaﬁ batwaan the county and the above
- vecognirad lahor organizatlions . . . for those former county
employees . . . employed by the district in positions which
would have been c¢overed by those memoranda if the employees had
remained employed by the county . & 4 M0 Again, that ig what
the Pigtrict did here.

That should end the inquiry, and the ieault ghould be

that the Diﬁnxicc acted propexly ln redognizing §EIV and CHMA and -

agsuming the existing contracts, ATU; however, would parge the

words diffierently.and, in a irony that should not go unnotiloed,

o In ite briefs, ATU argues that it has always had within
ite bargaining unit certain gupport and supervigory employees and
that, even since the effective date of the amendments, there have
baen created additional support and non-gtatutory supervisory

posltlions which belong in the ATU unit. Whether that is so and, if

50, which bargaining unlt the positlons belong in is a subjeot to
be regolved at the second phage of these proceadinge. Bub at this
stage, the only question lg whether the preexigting ATU unit of
produgtion, operation and walntenance employees trumps  the
Distriot’ s recognition of the representational ilghts of §BIUV and
CEMA or whether those nilghts survived the transition.
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would have the 1994 amendments "alter, lmpalr or terminatev the |
existing contracts of the other Uniong, bub not its own[:]_

, _ ATU srgues that bthe introdugtory phrase of‘section
100309, "o the extent permitted by law," modlfies the otherwlsme
plain meaning of the remainder of the mection.® First, says

ATU, the pebitipn Ly an effort by the Distrlet to "alterﬁ the
existing labor agraemant betwaep ATU and the pistrick, 1t views
the pebition ag a ohallenge to lte 1974 certlfledtion on the
ratlonale that, if SHIV and CEMA are allowed o represent certaln
Distriat.emplay@as,,ib would make incursions into ATU's~cerbifiedl
uﬁit. Thug, asserts ATU, thé petiblon is féulty Bacause, undex
aaction L0030L,-the exlsting labor agreement batwéen'ATU_and the

Dis&ric; ig a contract par M

. 4 Much of &the argument Iin ATU/s brlefs focumes on

particular job classiflcations and the notlon that SEIU and CHMA
are attempting to capture for themgelvaes the repregentation of
enployees who are properly classified as production, operation, and
malntenance employees and therefore belobyg in bthe ATU unit, Agailn,
this phase of the proceedings ie nobt Intended to deal with those
igsues., Jurisdictlonal minutiae, Lif any, can be dealt with in.
phage two. N . 4

10 ATU' ¢ axguments focus on -that introdugtory phrage and
rest largely on the requirement in seablon 100301 that, "In
rasolving .+ + . questlons of representation including the
determination of the approprlate undt or unlts, . . . the director
shall apply the relevant federal law and administrative practice
devaloped under the Labor Management Relatlons
'Adt ‘ ‘ ‘ "

: U geatdon 100301 provides in paxt: VAny certlflcatlon of
a labor organlzation to repregent or act -for the employees. in any
gollectlve bargaining undt shall not be subject to c¢hallenge on the
grounds that a new gubstantlal questlon of representatlon within
“guch collective bargaining unit exdsts untll the lapse of one year
from the date of certiflcation or the explration of any collective
bargalning agreement, whichever lg latex, except that no dollestive
bargaining agreement shall be conpldered to be a bar +to
representation proceadings for a period of more than two years,!
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| The fallacy in the argument is uhat‘the petition does
not challenge ATU’g unlt certldficatlon at all, wWhile it mayAhaVQ
the effect of danpening ATU's hopes of eXpanding lte existing
wnit, it will not curtaill the unit in any way,

ATU alsw argu@s that: the objeat of the petitlon -- to
havé wultiple Unlonsg xépraﬁentimg District employees in multiple
bargaining units -- offends Eha natioﬁ that, in a publicAutility
guch as a transit distrlot, a systenwlde unlt e pxaﬁaiabla’bo a
multd-unit configuration, In support, ATU cltes IENW 899 v, '
Aubry, 42 Cal. App.4th 86L (1996). Ordinaxmly, that would bé the

rmle bub like other rules, thig one too has its axceptiong,

To oxdain a pystemwlde unit would be to ignore what hag -

da_facto been the case since abt least 1974.,-hmp1mya@a in three

Abargaining unite, wepregented by the pame three contending

unlons, have always performed the transit mystem work of the
District. It lg true that the Distxiat waa organizationally
fragmented before the raorganizatmon of 1994, but it -dis
nonetheless the case that the traﬁsit funcpioﬁa vare ‘heing
carried out by a single workforce mpﬁead among the three
employing entitles and dedicated to those functions., As a
congequence of the 1994 amendments, . that same workforae_waa
merely gathered up firom lte éxisting disparate wrganizatiomal_
gltus and tranapoaad to a unified one. '

Indeed, 1f it lo necessary to place a Labor Managament
Relatlong At glqsg upon the events that resulted in a

aongolidated workforce, the apt analogy ieg to a mergem,
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acquisiltion and auaceﬂsorahip'sitﬁatioﬁ{“ Under guch a
congstruct, whers the acquiring employer hires a majorlty of the
enployees who were perforting thé pre-acguisition work and
aggumes the labor domtracts of the predeéaaaor (which ip exactly
what happened here), the acquiring employex i tha'"aucmaasér"
for collective bargalning puxpomes, the majority'statua en]oyed
by the predecessor's Unlons carrles over, and bﬁe AUdCassor muet
redognlze those Unlong, See NLRB V. Burns Internabional Beo,
sved.., 406 U.S..ﬁ72 (1972);,Egi;hggxgxggxégngmgggmﬁ¢nisggng CQ@R;
v. NLRE, 482 U.E. 27 (1987); NLRB v, Pabgteel Co. of Lowlslana,
587 F.2d 669 (1979); gext. denled, 442 U.8. 943 (1979) (the
presumption of wajority status continues even when the aquésmor
acquires only'part of the predecessor's bargalning unit). |
Tha record shows amply ghat the drafters of AB 2442 and
those who shepherded it through the Leglslature undeniably .
intended the regult thatihha ggggggmggg be uqaﬁfe¢uéd by the -
bill, i.e, that the Unions repragsenting the pre-reorganlzation
County and CMA employaea-capuinua to represent them and that
thelr labor contracts carry over to the new regime, mhaxa ig, in

these cixcumatanaéa, nolfadaral law or administrative practilce -

L In fagt, - the leglelative history of the amendments
‘repeatedly characterizes the reorganized Dilstrict as the
"guscaggor” to the contracts and employees of the pre-amendment
District, Sea, @.g.,, AB 2442, Leglelatlve Coungel's Digest,
January 4, 1994; Agsenbly Comulttee on Transportation Minutes,
March 4, 1994, March 22, 1994; Senate Rule Committee Minutes, May
2, 1994, June 21, 1994; Agsembly Committes on Transportation
Minutes, July L, 1994. , :
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developed under the LMRA that prevents such a result." gm1y,

in particular, waa.métiduloualy careful in gulding and follbwing'
‘the bill to insuxe -bhat result. ATU’s particlpation Lln the
process appears Lo have been to express ity oppositdon on one
oceasion and very little sled, It would be the ultimate irony
if[ despite.tha alear intent of the authors, drafters, proponents
and leglelators, ATU were now free to ignore that intent.

In the final analysis, the result is dictated by the .
clear,'unambigucus language of the statute, The District did
what 1t wag required to do and what was permltted by law.

Y. | |
AWARD
}_Aacordingly, the Hearing Offilcer £inds that:

o The Distrlct was required by the 1994 amendments
to the Public Updlitles Code to recognlze SHIV and
CEMA as the exclugive hargalning agents for County
and CMA employees who transferred to the Dlstrlob
ag a result of the statutory reorganization and
whom SEIU and CEMA each represented prlor to the
transfex ‘

o The Distxlct was likewlse xequired to assume and

. observe the provislons of exlsting laber - ... ..
agresments between it and SEIV and CEMA for forme

County and. CMA employees employed by the District
in positions that would have been govered by thoss

49 ATU makes the axgument thab, to the extent the CEMA unit
ls comprimsed of statubory supervisors exempt undar the ILMRA, the
Digtriot iz not '"parmitted by law! to recognize and bargain with
cEMA and that, therefore, the Distrlict acted lwproperly in doing
g0, The argument misges the wark. It dlg. corract that, under tha
IMRA, the Distrlet could not be gompelled to recognize and bargain
with a unit of supervimors; but it is certainly the law thak, 1F¥ an
employer chooses to redognize and bargain with a unlt of
gupervigors, It is Egymi&ggg to  do. The facts that CEMA
represanted the suparvigory employess before the reokganization and
that sectdon L00309 mandates post-reorganizatlion récogiition on the
condition that it be pemuifbed by law, certadnly justifiles the
Distrdots s declslon to wedognlze CEMA, :
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agreements 1f the employees would have remalned
employed by the County; ’

¢ The Distrlot properly redognilzed SEIU and CHMA as

. the excluaive bargalning agents for Counby and COMA
employees who transferred to. the District and whom
BEIT and CEMA each wepresented prlox o the
transfex; and

' The District’s recognition of SEIU and CHEMA and
the aggumption of the exlsting contracts wers and
are parmitbed by law, '

To the extent of the foregolng findings, the petitions

are granted. ‘ '
There are remalning imsues that relate to whethey, in

the reorganlzed Dlstrict’s workforge, particular employees and

‘ddsputed clagalficationg clalmed by each of the conbending Unlons

are correatly allocated,™
Such ilssues are tofba dealt with in phase two of the

proceading unless the parties, gulded by the foregoing findings,

-"oan resolve them without Eurther hearings, ///ﬁww
. e

W

7 Jean’ ¢, Gagkd Ll
[/ jearing Officer -

Moo By way of example only, and not by way of limltabion,
there evidently are dispubes over whether certaln "gupervisors!
claimed by CEMA are truly statubtory supervisors or whether they are
produgtion, operation or maintenance personnel clalmable by AT,
whether there are "support! pearsonnel olalmed by SBIU who are
really production, operatlon and maintenance employees and ghould
be in the ATU unlt; whether ocertain District positions are
npogdtlonyg which would have been covered by lexdsting SEIU or CHMA]
memoranda Lf the employees had remained employed by the county!
within the meaning of section 100309 or whether ATU can lay clalm
to them; whether post-reorganization posiblons held by true
nanagers .and supervisorg, who are exempt under LMRA standards, can
ba declared to he within a statutorily recognized bargaining unit,
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