


































































































































































































WAKE COUNTY OF NORTH CAROLINA
WAKE COUNTY

BEFORE THE WAKE COUNTY BOARD OF ELECTIONS

IN RE: PROTEST OF KIM COLEY

ORDER

THIS MATTER CAME BEFORE THE WAKE COUNTY BOARD OF ELECTIONS (“Board™)
for a preliminary hearing on November 13, 2020 in an election protest (“Protest”) filed pursuant
to G.S. 163-182.9, by Kim Coley (“Protestor”™), a candidate for office in the NC House District 36,
to determine whether there was probable cause sufficient to schedule a protest hearing in the NC
House District 36 contest (“Contest™). ‘

The Board having considered the written submissions from the Protestor hereby finds, concludes,
and orders as follows:

FINDINGS OF UNDISPUTED FACTS

1.  Protestor is one of three candidates for the election of NC House District 36 in the
November 3, 2020 general election and is a registered voter in Wake County, North
Carolina. '

2. Protestor filed an election protest with the Board on November 12, 2020, pursuant to G.S.
163-182.9. In Section 5 of the Protest form, the Protestor generally contends a violation
of election law, irregularity, or misconduct sufficient to cast doubt on the apparent results
of the election.

3. In Section 6 of the Protest form where Protestor is to provide the actual basis and legal
argument supporting the protest, the Protestor provided voter percentages for the 2016,
2018 and 2020 elections and requested an audit on behalf of the voters of House District
36. In Section 8 of the Protest form, Protestor stated the numbers do not add up and the
percentages are irregular and inconsistent.

4. At the time of the filing of the Protest, the (unofficial) vote totals for the election which
was the subject of the protest and as provided by the Protestor was as follows:

Julie von Haefen 31,619 votes

Kim Coley 25,617 votes
Bruce Basson 2,197 votes
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The Protestor included with the Protest a number of printouts of unofficial election results
from the NC State Board of Elections with results by voting method in House District 36,
precinct results in House District 36 and NC Absentee Ballot Requests for the 2020
General Election.

The requested relief sought by the Protestor was “transparency™ and to correct the vote
count.

The Board held this preliminary consideration hearing on November 13, 2020 prior to
finalizing its canvass for the November 3, 2020 general election.

CONCLUSIONS OF LAW
The Board has jurisdiction over this matter pursuant to G.S. 163-182.9,

Pursuant to G.S. 163-182.10(a)(1), the Board shall, “...as soon as possible after the
protest is filed, meet to determine whether the protest substantially complies with G.S.
163-182.9 and whether it establishes probable cause to believe that a viclation of election
law or irregularity or misconduct has occurred. If the board determines that one or both
requirements are not met, the board shall dismiss the protest.”

Pursuant to G.S. 163-182.10(a)(2), “If a protest was filed before the canvass and concerns
the counting and tabulating of votes, the county board shall resolve the protest before the
canvass is completed.”

This Protest concerns the manner in which votes were counted and results tabulated,
requiring it to be filed before the Board’s canvass meeting scheduled for November 13,
2020. See G.S. 163-182.9(b)(4).

Pursuant to Election Protest Procedures Guide published by the North Carolina State.
Board of Elections (“SBOE”) the Board’s consideration at this preliminary setting is
whether the Protest on its face establishes probable cause and the Board is not required to
allow individuals to speak. See generally, SBOE Election Protest Procedures Guide, last
updated November 6, 2020 and 08 NCAC 02 .0114 (2020).

Further, North Carolina Administrative Rule 08 NCAC 02 .0114 sets forth several
grounds for dismissal of a protest, among which require the Board to dismiss this Protest
if it fails to include evidence, which, if true, substantiates the probable occurrence of an
outcome-determinative defect in the manner in which votes were counted or results
tabulated, or fails to allege facts sufficient to constitute substantial evidence of an

outcome-determinative violation of election law, irregularity or misconduct. See 08
NCAC 02 .0114 (a) (5) and (6) (2020).




























WAKE COUNTY OF NORTH CAROLINA
WAKE COUNTY

BEFORE THE WAKE COUNTY BOARD OF ELECTIONS

IN RE: PROTEST OF JUSTICE PAUL
MARTIN NEWBY

)
)
) ORDER
)

THIS MATTER CAME BEFORE THE WAKE COUNTY BOARD OF ELECTIONS (“Board™)
for a preliminary hearing on November 13, 2020 in an election protest (“Protest™) filed pursuant
to G.S. 163-182.9, by Justice Paul Martin Newby (“Protestor™), a candidate in the Chief Justice of
the North Carolina Supreme Court, to determine whether there was probable cause sufficient to
schedule a protest hearing in two contests, the Chief Justice of the North Carolina Supreme Court
and North Carolina Attorney General (“Contests™).

The Board having considered the written submissions from the Protestor, interested parties as well
as relevant statutes, hereby finds, concludes, and orders as follows:

FINDINGS OF UNDISPUTED FACTS

1. Protestor is one of two candidates for the election of Chief Justice of the North Carolina
Supreme Court in the November 3, 2020 general election and is a registered voter in
Wake County, North Carolina.

2. Protestor filed an election protest with the Board on November 12, 2020, pursuant to G.S.
163-182.9. The Protestor contends that: a) There was a defect in the manner by which
votes were counted or results tabulated sufficient to cast doubt on the apparent results of
the election, and b) a violation of election law, irregularity, or misconduct sufficient to
cast doubt on the apparent results of the election.

3. Atthe time of the filing of the Protest, the vote totals for the elections which were the
subject of the protest were as follows:

Chief Justice of the Supreme Court of North Carolina 842  votes
North Carolina Attorney General 13,748 votes

4.  Protestor specifically alleged that absentee by mail (“ABM”) ballots were inappropriately
approved and tabulated in the following ways:

1 118 ABM ballots were received after the statutory deadline of November 6,
2020 and may have been added to the vote count,
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ii  ABM ballots received after November 3, 2020 without a postmark stamped
by the US Postal Service were approved and added to the vote count, and

iii  The appearance of at least 86 noncompliant ABM ballots with deficiencies
such as lack of witness signatures and printed names and addresses.

Protestor further alleged that given that canvass has not yet occurred, it was uncertain

whether the Protest would alter the outcome of either or both of the elections subject to
this protest.

Candidates Chief Justice Cheri Beasley and Josh Stein submitted a Response and Motion
to Dismiss Election Protests on November 13, 2020, which was reviewed by the Board.

The Board held this preliminary consideration hearing on November 13, 2020 prior to
finalizing its canvass for the November 3, 2020 general election.

CONCLUSIONS OF LAW
The Board has jurisdiction over this matter pursuant to G.S. 163-182.9.

Pursuant to G.S. 163-182.10(a)(1), the Board shall, “...as soon as possible after the
protest is filed, meet to determine whether the protest substantially complies with G.S.
163-182.9 and whether it establishes probable cause to believe that a violation of election
law or irregularity or misconduct has occurred. If the board determines that one or both
requirements are not met, the board shall dismiss the protest.”

Pursuant to G.S. 163-182.10(a)(2), “If a protest was filed before the canvass and concerns
the counting and tabulating of votes, the county board shall resolve the protest before the
canvass is completed.”

This Protest concerns the manner in which votes were counted and results tabulated,

requiring it to be filed before the Board’s canvass meeting scheduled for November 13,
2020. See G.S. 163-182.9(b)(4).

Pursuant to Election Protest Procedures Guide published by the North Carolina State
Board of Elections (“SBOE”) the Board’s consideration at this preliminary setting is
whether the Protest on its face establishes probable cause and the Board is not required to
allow individuals to speak. See generally, SBOE Election Protest Procedures Guide, last
updated November 6, 2020 and 08 NCAC 02 .0114 (2020).

Further, North Carolina Administrative Rule 08 NCAC 02 .0114 sets forth several
grounds for dismissal of a protest, among which require the Board to dismiss this Protest
if it fails to include evidence, which, if true, substantiates the probable occurrence of an
outcome-determinative defect in the manner in which votes were counted or results




14.

15.

16.

17.

18.

19.

tabulated, or fails to allege facts sufficient to constitute substantial evidence of an

outcome-determinative violation of election law, irregularity or misconduct. See 08
NCAC 02 .0114 (a) (5) and (6) (2020).

The Board is constrained by the court ruling entered in Moore v. Circosta , US Supreme
Court Docket No. 20A72, 592 U.S. _ (October 26, 2020) and the SBOE Numbered
Memo 2020-22 which extended the receipt deadline for ABM ballots until 5:00pm
November 12, 2020, provided they were postmarked on or before November 3, 2020,
Protestor’s allegation that the Board has improperly counted ABM ballots received after
November 6, 2020 fails to allege irregularity or misconduct as the Board is compelled to
accept and count ballots in accordance with the above. See also SBOE Numbered Memo
2020-19, revised on October 17, 2020 in light of orders in Democracy NC v. North
Carolina State Bd. of Elections, No. 20-cv-457 (M.D.N.C.) and NC Alliance for Retired
Americans v. North Carolina State Bd. of Elections, No 20-CVS-881.

Protestor offered no factual evidence to support its allegation that the ABM ballots
received after November 3, 2020 without a postmark may have been improperly counted
and added to the vote count by the Board. It is not a violation for the Board to approve an
ABM received without a postmark stamped by the US Postal Service so long as there is
information in the postal service tracking system and it otherwise complies with SBOE
Numbered Memoranda. See SBOE Numbered Memo 2020-22 (... **a ballot shall be
considered postmarked by Election Day if it has a postmark affixed to it or if there is
information in BallotTrax, or another tracking service offered by the USPS ora
commercial carrier, indicating that the ballot was in the custody of USPS or the
commercial carrier on or before Election Day.”)

Protestor offered no factual basis and failed to identify any specific container return
envelope to support its allegation that deficient ABM ballots were approved by the Board
or that the Board failed to comply with SBOE Numbered Memo2020-19 and SBOE
Numbered Memo 2020-29 in addressing deficiencies on ABM ballots.

The Board is obligated to perform such duties under Chapter 163 of the General Statutes,
including following directives promulgated by the SBOE or rules and orders of the
SBOE. Protestor offered no factual evidence or allegation that the Board failed to adhere
to directives or rules issued by the State Board of Elections in the 2020 General Election.
See G.S.163-33 and G.S. 163-132.4.

The Board’s oath of office requires it to apply not just statutes, but the NC Constitution
and the US Constitution as well as adhering to lawful orders of Courts of competent
jurisdiction over the board and the election process. See G.S. 163-33.

The election canons set out by the NC Supreme Court requires the Board to give
precedence to voles cast by voters in reliance on numbered memos and instructions
provided to them by the SBOE. See G.S.163-33 and G.S. 163-132.4.
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